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1. Recent Nevada Case Law Developments

Key Nevada Supreme Court decisions in the area of trusts and estates were:

In the Matter of the Christian Family Trust U.A.D. 10/11/16,136 Nev. 637,476 P.3d 861 (2020)
Affirming a district court order allowing payment of a creditor’s claim in a trust action. Held:

e Creditor may bring a claim against a settlor of a trust so long as the settlor’s interest in the
trust is not solely discretionary and there is not a spendthrift provision precluding payment
of the claim.

e Where a trust provides broad discretion to its trustees, the trustees may approve a creditor’s
claim against the trust.

Addresses: NRS 132.390(1)(c)(8), NRS 163.5559(1), NRS 164.025(3), NRS 163.115(1)(i) and
NRS 155.123

Opinion Date: December 3, 2020

Before Parraguirre, Hardesty and Cadish, JJ.
Author: Hardesty, J.

In the Matter of the Estate of Ella E. Horst Revocable Trust, U/A/D 05/21/1991, 478 P.3d
861478 P.3d 861 (2020)

Reversing and remanding a district court order granting a petition to confirm a trust. Held:

e To trigger the 120-day limitation period under NRS 164.021(4), a trustee’s notice must
include “[a]ny provision of the trust instrument which pertains to the beneficiary.”

e NRS 164.021(2)(c) requires strict compliance in order to further the Legislature’s intent to
give a beneficiary all the information necessary to decide whether to contest a trust.

Addresses: NRS 164.021

Opinion Date: December 31, 2020

Before Parraguirre, Hardesty and Cadish, JJ.
Author: Cadish, J.

Guzman v. Johnson, 137 Nev. Adv., Op. 13, 483 P.3d 531 (2021)
Affirming order granting motion to dismiss for failure to state a claim. Held:

e A plaintiff cannot use the “inherent-fairness” (or “entire-fairness”) standard to rebut the
business-judgment rule and shift the burden of proof.

e To overcome Nevada’s business-judgment rule, a plaintiff must not only rebut the
presumption of good faith, but also show a breach of fiduciary duty involving intentional
misconduct, fraud, or a knowing violation of the law.
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Addresses: NRS 78.138(3), NRS 78.138(7)
Opinion Date: March 25, 2021

Before the Court En Banc

Author: Silver, J.

2. Recent Nevada Key Entity Statutory Law Developments

The 2021 Nevada Legislature passed several laws of importance in the area of business entities
that generally became effective October 1, 2021. OF principal importance is SB 95. The
Legislative Counsel Bureau digest of SB 95 is set forth below and we have highlighted areas of
particular importance to retail and family trust companies coupled with our selected comments
bolded:

Existing law establishes various provisions relating to business entities, including private
corporations and limited-liability companies. (Chapters 78 and 86 of NRS) This bill revises certain
provisions relating to business entities and makes certain other changes generally relating to
business entities.

Section 1 removes the requirement that a clerk of the court mail to certain management persons
of a business entity true and attested copies of the process served on the registered agent of the
entity, and instead requires that the party serving the registered agent mail to such management
persons a copy of any document served upon the registered agent.

Section 4 authorizes a corporation to include a federal forum selection clause in its articles of
incorporation or bylaws under certain circumstances.

Section 5 expressly provides that the directors and officers of a corporation may consider one or
more facts, circumstances, contingencies or constituencies when exercising their respective
powers.

This is a further enhancement to the statutory business judgment rule at NRS 78.138
Section 6 revises the definition of “distribution,” as it relates to distributions made by
corporations, by delineating that the term applies to all holders of shares of any one or more
classes or series of the capital stock of the corporation. Sections 9 and 10 of this bill make
conforming changes related to distributions made by corporations.

Section 11 authorizes a meeting of stockholders to be held solely by means of remote
communication unless otherwise prescribed by the board of directors. Section 11 also provides
that, in addition to the stockholders, the corporation may permit certain other persons to attend
the remote meeting. Moreover, section 11 provides that the corporation must implement measures
to verify the identity of the permitted persons.
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Section 12 provides that the record date for a meeting of stockholders of the corporation: (1) must
be fixed through a resolution adopted by the board of directors; and (2) must not precede the day
on which the resolution is adopted by the board of directors, regardless of the effective date of the
resolution.

Section 12 also provides that the date upon which the stockholders of record are entitled to give
written consent for certain actions taken by the corporation must not precede the day on which the
resolution fixing such a date is adopted by the board of directors, regardless of the effective date
of the resolution.

Section 13 establishes provisions concerning the validity and enforceability of certain voting
agreements; and revises provisions relating to the limitation on the duration of certain voting
agreements.

Section 14 revises the form of notice for meetings of stockholders by requiring the notice to include
the following information: (1) the date of the meeting, (2) if the meeting is to be held by means of
remote communication, the form of the remote communication, and (3) if the meeting is not going
to be held solely by means of remote communication, the physical location of the meeting.

This amendment is typical of changes to corporate meetings spurred by COVID. Note the
requirement of notice requirements for meetings conducted by remote communication.

Section 14 additionally applies these changes to the form of notice required for adjourned
meetings of stockholders.

Section 14 also revises provisions related to notice by publication; and establishes provisions
authorizing certain publicly traded corporations to provide notice by proxy statement under
certain circumstances.

Section 14.5 expressly provides that whenever a corporation is insolvent and in certain other
circumstances, any creditors holding at least 10 percent of the outstanding indebtedness, or
stockholders owning at least 10 percent of the outstanding stock entitled to vote, may petition a
district court for a writ of injunction and the appointment of receivers or trustees.

Section 15 expands the circumstances by which a corporation may discretionally indemnify a
person who is or was a party to an action, or threatened to be made a party to an action, by
authorizing the corporation to indemnify any such person who is or was serving at the request of
the corporation as a manager of a limited-liability company.

Section 16 provides exception for corporations that are associations or unit-owners’ associations
from the requirement that corporations issue a certificate of membership to any person who
becomes a member of the corporation.

Section 19 defines the term “distribution” for the purposes of section 21 of this bill concerning

noneconomic members of limited-liability
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’

Section 38 repeals the selectively applicable definitions of “publicly traded corporation,’
“Securities Exchange Act” and ‘“voting shares,” respectively, and replaces the definitions in
section 2 of this bill in order to expand the applicability of such definitions to the entirety of chapter
78 of NRS. Sections 3, 7 and 8 of this bill make conforming changes related to the definition of the
“Securities Exchange Act.” Section 14.2 of this bill makes a conforming change related to the
definition of “voting shares.”

3. Beneficial Owner of Trust Under Corporate Transparency Act Proposed Regulations

Many privately held corporations, limited-liability companies, and other business entities formed
or registered to do business in any state of the United States will soon be required to disclose their
beneficial ownership to the U.S. government. This includes trusts.

The new disclosure requirements, which are scheduled to become effective sometime within the
next year, are contained in the Corporate Transparency Act (CTA), which was enacted into law on
January 1, 2021, as part of the National Defense Authorization Act. Any business entity subject to
the CTA (called a “reporting company” in the legislation) must report to the U.S. Department of
the Treasury’s Financial Crimes Enforcement Network (FinCEN) its beneficial owners. Such
entities will also have a continuing obligation to file updates reporting any changes in such
beneficial ownership. The new reporting requirements provide governmental agencies with
additional information that may identify and combat illegal activities, including money laundering,
terrorism financing, serious tax fraud and other financial crimes. However, the new reporting
requirements are broad and will subject millions of businesses to beneficial ownership reporting
obligations.

Here are key excerpts from the notice of proposed ruling making for Beneficial Ownership
Reporting Requirements Proposed Rule by the Financial Crimes Enforcement Network
(FinCEN) Docket Number: FINCEN-2021-0005 (https://www.regulations.gove/docket/FINCEN-
2021-0005 at page 69935 of the Federal Register Vol 86, No.233, December 8, 2021 which will
require registration of entities within 14 calendar days of the date on which a new entity was
created or registered or within one year of the finalization of this regulation for previously formed
entities:

In Section-By-Section Analysis

Proposed 31 CFR 1010.380(d)(3)(i1)(C) specifies that an individual may directly or indirectly own
or control an ownership interest in a reporting company through a trust or similar arrangement.
The proposed language aims to clarify that an individual may own or control ownership interests
by way of the individual’s position as a grantor or settlor, a beneficiary, a trustee, or another
individual with authority to dispose of trust assets. In relation to trust beneficiaries in particular,
FinCEN believes that it is appropriate to consider an individual as owning or controlling ownership
interests held in trust if the individual is the sole permissible recipient of both income and principal
from the trust, or has the right to demand a distribution of, or withdraw substantially all of the
assets from, the trust. Other individuals with authority to dispose of trust assets, such as trustees,
will also be considered as controlling the ownership interests held in trust, as will grantors or
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https://www.regulations.gove/docket/FINCEN-2021-0005
https://www.regulations.gove/docket/FINCEN-2021-0005

settlors that have retained the right to revoke the trust, or to otherwise withdraw the assets of the
trust. FInCEN believes that these circumstances comport with the general understanding of
ownership and control in the context of trusts and furthers the CTA’s objective of identifying true
beneficial owners regardless of formalities that may vary across different jurisdictions. However,
FinCEN acknowledges that these concepts do not map easily onto every trust or similar
arrangement. Accordingly, FinCEN is seeking comment on its general approach to the attribution
of ownership interests held in trust to certain individuals, as well as the circumstances in which
individuals may be considered to own or control ownerships interests held in trust. More broadly,
FinCEN seeks comments on whether these and the other proposed examples of how one might
own, or control ownership interests are clear and useful, and which, if any, require elaboration.”
(Italic added)

The CTA decided not to solely use the identity of the trustee for the ownership prong as FinCEN
did in its Customer Due Diligence (CDD) Rule at 31 CFR 1010.230(d)(3). Here is the explanation
for enlarging disclosure of trusts at 66936:

Many commenters urged FinCEN to adopt the CDD Rule approach to trusts. However, FinCEN
has declined to follow the CDD Rule approach for a combination of reasons. First, as discussed
above, the CTA does not require following the CDD Rule by default. The same statutory
interpretation arguments that led FinCEN to believe that the CDD Rule is not an appropriate
standard in connection with substantial control apply equally to the subject of ownership interests.
Second, the CDD Rule does not provide transparency with respect to complex ownership
structures, extensive use of trusts, voting arrangements among owners, golden shares entitling their
owners to voting rights disproportionate to their equity stake, and other mechanisms that can
obscure the connection between an individual owner and a reporting company. Therefore, it is not
at all clear that the CDD Rule results in the identification of all individuals who should be identified
as 25 percent owners. Instead, the CDD Rule standard could permit obfuscatory behavior. In
connection with trusts, for example, FinCEN believes that requiring the reporting only of the
trustee under the ownership interests component would promote the misuse of trusts to hide
beneficial ownership interests and complicate the ability of reporting companies to comply with
the CTA and the proposed rule. As with the definition of substantial control, FinCEN believes its
proposed approach would provide law enforcement with a more accurate and complete picture of
an entity’s true ownership, regardless of formalities. Finally, FinCEN considered the burden this
proposed approach would have on reporting companies. FinCEN is mindful of the effect of new
regulations on small businesses, given their critical role in the U.S. economy and the special
consideration that Congress and successive administrations have mandated that federal agencies
should give to small business concerns. FInCEN expects that most reporting companies that are
small businesses will have simple ownership structures with easily identifiable beneficial owners,
thereby minimizing the potential burden on such entities. FinCEN’s expectation is supported by a
recent empirical analysis on the compliance burden that resulted from the creation of a beneficial
ownership registry in the UK. In its post-implementation review of the PSC Register, the UK
Government found that only 13% of companies had three or more beneficial owners.113 It also
found that the mean overall cost of compliance for small and micro businesses (defined as
businesses with less than 50 employees) to file an initial report and provide required updates was
£265 (approximately $358 at current exchange rates).114 Notably, the UK’s beneficial owner
database is public and the UK requires businesses to provide considerably more information about
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each beneficial owner. This suggests that the reporting burden of FinCEN’s approach may be
materially less than the burden of compliance borne by small businesses and other reporting
companies in the UK since the establishment of the PSC Register. FinCEN seeks comments on
these considerations, particularly regarding its assessment of the effect on small businesses based
on the assessment of the UK’s implementation of its register. FinCEN further welcomes specific
data on this topic. Entities for which relative burden may be higher are likely very small entities
with complex structures. As noted above, FinCEN believes that most reporting companies will not
have complex ownership structures, and that the few that do previously chose their structures
recognizing that costs associated with legal and tax advice and other filing and compliance
obligations might be higher as a result. Moreover, in FinCEN’s experience administering the BSA
and other AML efforts, small-but complex entities often are the highest risk for money laundering,
terrorist financing, and other illicit financial activity. Indeed, both the CTA’s statutory text and
legislative history indicate that Congress was concerned with ensuring effective BOI reporting for
these entities. Thus, in FinCEN’s experience, such a reporting burden is justified because these are
the entities most at risk for abuse of the corporate form and, therefore, an additional compliance
burden is necessary to make the BOI database ‘‘highly useful to law enforcement’ under the
statute.

Regulatory Section Addressing Trusts

Here is the proposed regulation Proposed 31 CFR 1010.380(d)(3)(i1)(C) addressing trusts at page
66973:

“(C) With regard to a trust or similar arrangement that holds such ownership interest: (1) As a
trustee of the trust or other individual (if any) with the authority to dispose of trust assets; (2) As
a beneficiary who: (i) Is the sole permissible recipient of income and principal from the trust; or
(i1) Has the right to demand a distribution of or withdraw substantially all of the assets from the
trust; or (3) As a grantor or settlor who has the right to revoke the trust or otherwise withdraw the
assets of the trust: (i) Through ownership or control of one or more intermediary entities, or
ownership or control of the ownership interests of any such entities, that separately or collectively
own or control ownership interests of the reporting company; or (ii) Through any other contract,
arrangement, understanding, or relationship; (iii) In determining whether an individual owns or
controls 25 percent of the ownership interests of a reporting company, the ownership interests of
the reporting company shall include all ownership interests of any class or type, and the percentage
of such ownership interests that an individual owns or controls shall be determined by aggregating
all of the individual’s ownership interests in comparison to the undiluted ownership interests of
the company....

“ (4) Exceptions. Notwithstanding any other provision of paragraph (d) of this section, the term
“‘beneficial owner’’ does not include: (i) A minor child, as defined under the law of the State or
Indian tribe in which a domestic reporting company is created or a foreign reporting company is
first registered, provided the reporting company reports the required information of a parent or
legal guardian of the minor child as specified in paragraph (b)(3)(ii) of this section; (ii) An
individual acting as a nominee, intermediary, custodian, or agent on behalf of another individual;
(i11)) An employee of a reporting company, acting solely as an employee and not as a senior officer,
whose substantial control over or economic benefits from such entity are derived solely from the
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employment status of the employee; (iv) An individual whose only interest in a reporting company
is a future interest through a right of inheritance; (v) A creditor of a reporting company. For
purposes of this paragraph (d)(4)(v), a creditor is an individual who would be a beneficial owner
under the other provisions of paragraph (d) of this section solely through rights or interests in the
company for the payment of a predetermined sum of money, such as a debt and the payment of
interest on such debt. For the avoidance of doubt, any capital interest in the reporting company, or
any right or interest in the value of the reporting company or its profits, are not such rights or
interests for payment of a predetermined sum, regardless of whether they take the form of a debt
instrument. If the individual has a right or ability to convert the right to payment of a predetermined
sum to any form of ownership interest in the company, that individual is not a creditor of a
reporting company for purposes of this section.”

Sanction for Reporting Violations

“The provision at 31 U.S.C. 5336(h)(1) makes it unlawful for any person to ‘‘willfully provide, or
attempt to provide, false or fraudulent beneficial ownership information . . . to FinCEN’’ or to
“willfully fail to report complete or updated beneficial ownership information to FinCEN.’” The
CTA further provides for civil and criminal penalties for any person violating that obligation. Such
person shall be liable for a civil penalty of up to $500 for each day a violation continues or has not
been remedied, and may be fined up to $10,000 and imprisoned for up to two years, or both, for a
criminal violation.”

Questions:

e Do swap powers cause the grantor to be disclosed?

e Do we need to disclose trust protectors, discretionary trust advisers, and investment trust
advisers if vested with the authority to dispose of assets?

e How do trustees obtain necessary information from beneficiaries if a silent trust is involved
if required privacy notices are involved?

4. AML BSA Process Map

On March 15, 2021, the Financial Crimes Enforcement Network final rules to expand the anti-
money laundering (AML) obligations of certain banks, trust companies, and credit unions under
the Bank Secrecy Act (BSA) became effective. These amendments are important to banks, private
banks, credit unions, and trust companies that lack a “Federal functional regulator” (Non-FFR
institutions) such as state chartered trust companies and perhaps private family trust companies.
(The Federal functional regulators are the Office of the Comptroller of the Currency, Federal
Deposit Insurance Corporation (FDIC), Board of Governors of the Federal Reserve System, and
the Securities and Exchange Commission.)

Before these new rules, these Non-FFR institutions had relatively limited AML obligations under
BSA regulations as compared to most banks and savings associations. They had to file currency
transaction reports for many transactions in currency exceeding $10,000, file suspicious activity
reports, and make and maintain certain records. Credit unions, private banks, and trust companies
also had to perform formal customer identification procedures (CIP) for all customers, even if they
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did not have a Federal functional regulator, but other banks lacking a Federal functional regulator
were not subject to a CIP requirement.

Under the new rules, all banks that are Non-FFR institutions, including but not limited to private
banks, non-federally insured credit unions, and trust companies, will now be subject to essentially
the same rules as apply to any FDIC-insured depository institution. Of most importance, they will
have to establish and maintain a written AML program approved by the institution’s board of
directors or, if the institution does not have a board of directors, an equivalent governing body
within the institution. Each AML program must include the “Five Pillars” of an appropriate AML
program:

[1] A system of internal controls designed to ensure ongoing compliance with the BSA;
[2] Periodic independent compliance testing by the institution or an outside party;

[3] The designation of a qualified AML officer responsible for coordinating and monitoring
day-to-day BSA compliance;

[4] Training for appropriate personnel; and

[5] Appropriate risk-based procedures for conducting ongoing customer due diligence,
which must include, among other things, ongoing monitoring to identify and report suspicious
transactions and, on a risk basis, to maintain and update customer information regarding the
beneficial owners of legal entity customers.

The requirement to verify the identity of the “beneficial owners” of legal entity customers will
mean that the institution would need to determine who its “legal entity” customers are, what types
of businesses are excluded from that definition, and who the beneficial owners are for all covered
legal entity customers.

The requirement to maintain a written AML program will also mean that the institution will be
subject to formal BSA/AML compliance examinations. The Internal Revenue Service performs
such examinations for Non-FFR institutions. An institution that previously did not have robust
customer and transaction monitoring systems, an AML officer, or periodic AML compliance
testing might find these regulatory examinations to be challenging. In any case, the institution will
need to prepare and implement an AML program that is tailored to the institution, evidences a
“culture of compliance,” and that is otherwise designed to minimize risks to the institution arising
from money laundering, terrorist financing, or other criminal activities. Preparation of a carefully
tailored AML program will first require the performance of a risk assessment so that the institution
may identify the risks arising from its customer base, products and services, and the geographies
in which those products and services are offered.

Those banks that are Non-FFR institutions, including private banks, non-federally insured credit

unions, and certain trust companies, will need to comply with the AML program, CIP, and
beneficial ownership requirements by March 15, 2021.
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Affected trust companies should consider acquiring software programs that will assist personnel
in recording tracking and updating this critical information with a real time capability of comparing
select data with the governmental website.

Attached is an AML/BSA Flowchart For Reference.
5. Continued Federal Legislative Examination of Trusts
Attached hearing report.

6. Nevada Trust Situs Standing Update

In the Trusts & Estates January 2022 article entitled “Which Trust Situs Is Best in 2022, pages
44-61 by Daniel G. Worthington and Mark Merric, the authors updated their ranking index for
which trust situs is best. The top four jurisdictions identified were South Dakota, Alaska, Nevada
and Delaware. The authors used a matrix consisting of five broad categories (including twenty five
subcategories). The five broad categories included: ““ (1) a jurisdiction’s form of any applicable
rule against perpetuity or the laws that determined how long a trust may legally exist; (2) whether
a jurisdiction has inheritance, income or premium taxes; (3) what modern trust laws have been
adopted, how state courts interpreted those laws and how accommodating the financial and legal
system is to trusts; (4) what asset protection laws exist and their legal interpretations; and (5) the
effect of migration on the rights of beneficial interests from jurisdiction to jurisdiction.

Based on the matrix analysis, the authors determined that Nevada remains a top jurisdiction based
on its lack of income taxation, and adoption and maintenance of a broad set of modern trust laws
necessary to successfully administer irrevocable, intergenerational, long-term trusts such as
flexible trust decanting, directed trust provisions, broad virtual representation, private licensed
and unlicensed family trust companies. The authors mentioned that Nevada led all states in the
subcategory of self-settled trusts and the permitting of a charging order as the sole remedy against
LLC members, but noted Nevada’s high insurance premium taxes, the lack of national
accreditation of the Nevada Financial Institution Division by the Conference of State Bank
Supervisors, an ambiguity concerning its definition of discretionary trusts and uncertainty over the
constitutionality of NRS 111.1031 which is Nevada’s Uniform Statutory Rule Against
Perpetuities. The issue was intially.raised in a Vanderbilt Law Review Article in 2014 as a
potential negative indicator. Steven J. Horowitz and Robert H. Sitkoff, Unconstitutional Perpetual
Trusts, 67 Vanderbilt L.Rev. 1769, 1773 (2014).
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