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L A S  V E G A S  L E G A L  V I D E O

T R I A L  +  V I D E O  P R O F E S S I O N A L S

Congratulating
John Fortin on receiving the 

VINCE CONSUL MEMORIAL 
PRO BONO AWARD

from the Legal Aid Center 
of Southern Nevada!

Las Vegas  •  Reno  •  Carson City

www.mcdonaldcarano.com

“John went above 
and beyond to 
right a wrong and 
change a life 
forever.” —LACSN

The award is given 
to an attorney who 
“embodies what is 
best in our profession 
and who has gone 
above and beyond 
to assist a client
with a civil matter.”

LACSN recognized John for his 

UNWAVERING DEDICATION

through nearly 700 hours over three 

years in a civil forfeiture case, 

achieving a settlement that returned 

his client’s home and provided the 

necessary funding to rebuild it.

JOHN FORTIN

demonstrate how to master complex legal con-
cepts and build dynamic, participatory learning 
environments tailored to legal education.

•	 Projects: Explore the breadth of ChatGPT Proj-
ects to streamline workflows across multiple ar-
eas. From automating client intake and prepar-
ing deposition outlines to organizing case files, 
drafting motions, and more, this segment high-
lights the expansive possibilities for integrating 
AI into your practice.

•	 This course blends practical demonstrations 
with actionable strategies, showing how AI can 
enhance legal expertise, streamline tasks, and 
expand your professional reach—all with tools 
that are easy to learn and implement.

•	 Speaker: Jeff Bolender, Esq. of Bolender Law 
Firm, PC

•	 When: Friday, June 6, 2025, 2:00 p.m. to 4:15 p.m.
•	 Where: UNLV Boyd School of Law, 4505 S. 

Maryland Parkway, Complimentary parking at 
the Cottage Grove Garage: https://www.unlv.edu/
maps/pkg-1

•	 Offers: 2.0 general CLE credits for Nevada law-
yers. Attendance will be taken and reported to the 
NV CLE Board for only those members in atten-
dance who registered with the CCBA in advance 
of the event.

•	 Fee: $25/CCBA Member
•	 RSVP to the CCBA by 6/4/2025: https://

clarkcountybar.org/marketplace/cle-programs/ai-
made-easy-cle-program/

Special thanks to event sponsors:
•	 Bank of Nevada
•	 Las Vegas Legal Video
•	 Risk Analytics, LLC
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Feature

Offers of Judgment (“OOJ”) under NRCP 68 
and NRS 17.117 are valuable settlement tools 
that present a risk-reward dichotomy because of 

penalty provisions in OOJs. See, e.g., NRCP 68(f); NRS 
17.117(10). The OOJ’s purpose 
“is to save time and money for 
the court system, the parties, 
and the taxpayers” and shift the 
risk to the opponent to “reward 
a party who makes a reasonable 
offer and punish the party who 
refuses to accept such an offer.” 
See Dillard Dep’t Stores v. Beck-
with, 989 P.2d 882, 888 (Nev. 
1999). In 2024, the Supreme 
Court of Nevada published three decisions that clarify im-
portant procedural points for practitioners relying on an 
OOJ in litigation. 

OOJs Inclusive vs. Exclusive of Attorney 
Fees and Costs

Aguilar v. Lucky Cab Co. provides a comprehensive ex-
planation of OOJs and the difference between OOJs that 
are inclusive versus exclusive of attorney fees or costs. 540 
P.3d 1064, 1066-69 (Nev. 2024). OOJs “that preclude a 
separate award” of attorney fees or costs “are said to be ‘in-
clusive’” while “offers that allow a separate award of such al-
lowances are said to be ‘exclusive.’” Id. at 1067. An inclusive 
OOJ “is exactly that number written” on the OOJ, mean-
ing, “an offeree who accepts an” OOJ “for $50,000 inclu-
sive of all costs, expenses, interest, and allowable attorney’s 
fees can expect only $50,000—nothing more and nothing 
less.” Id. It is important to note that an exclusive OOJ does 
not mean attorney fees and costs are unavailable.  As the 
Court explained, prevailing party status results from OOJs 

for costs and fees purposes. Therefore, depending on the 
offer, the party’s position, and the nature of the exclusive 
OOJ, a party “must separately pay the amount of pre-offer 
costs, expenses, and interest” that “would otherwise be en-

titled to as a prevailing party. It 
must also pay attorney fees, so 
long as law or contract supplies 
a basis for those fees.” Id. at 
1068. The nuanced analysis for 
an exclusive OOJ is because in 
Nevada (unlike federal court), 
both plaintiffs and defendants 
may propound an OOJ. Cf. 
Fed. R. Civ. P. 68.

Application of Penalty Provision
Valley Health Systems v. Murray provides additional 

context for weighing the risks of an OOJ—regardless of 
whether the OOJ is exclusive or inclusive. 544 P.3d 904, 
912-13 (Nev. 2024). Specifically, when a party rejects an 
OOJ, a district court must determine whether the penalty 
provision should result in shifting attorney fees and costs. 
The Murray Court explained that courts must examine 
the Beattie factors which include (1) whether the claims 
or defenses were “brought in good faith[,]” (2) whether the 
OOJ “was reasonable and in good faith in both its time 
and amount[,]” (3) whether the “decision to reject” the 
OOJ “was grossly unreasonable or in bad faith[,]” and (4) 
whether, under Brunzell, the fees sought were “reasonable 
and justified.” Id. at 912. In Murray, the plaintiff beat the 
OOJ that plaintiff propounded by several hundreds of 
thousands of dollars at trial as well as after appeal when 
a statutory cap reduced the jury award. Applying Beattie 
factors, the Murray Court held that the penalty provision 
should apply. Id. The Court’s reasoning focused on how ac-

Offers of Judgment—Powerful 
Settlement Tool that Requires 
Attention to Detail
By John A. Fortin

In 2024, the Supreme Court of 
Nevada published three decisions 
that clarify important procedural 

points for practitioners relying 
on an OOJ in litigation. 
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ceptance of the OOJ would have avoided “a nine-day jury 
trial” and appeal such that Nevada courts and “each party 
would have forgone considerable time and expense.” Id. at 
913. 

Avoiding the Penalty Provision
In re Parametric Sound Corp. Shareholders’ Litig. ex-

panded on Aguilar for inclusive OOJs and detailed that, 
to avoid the penalty provision, the rejecting party must 
demonstrate both (1) the amount of the fees and costs 
incurred at the time of the OOJ and (2) that the reject-
ing party is nonetheless entitled to have attorney fees and 
costs included in the court’s analysis of whether rejecting 
the OOJ was reasonable. 549 P.3d 1189, 1197 (Nev. 2024). 
Meaning, that when a party propounds an inclusive OOJ, 
and the rejecting party is not entitled to attorney fees, dis-
trict courts cannot take into account the rejecting party’s 
fees when considering the reasonableness of rejection. Id. 
(“[I]t was improper for the district court to have consid-
ered” the rejecting party’s “fees because there is no indi-
cation that” the party was “entitled to fees ‘by law or con-
tract’”). The Court further noted that even if the rejecting 
party is entitled to fees, it is improper “for the district court 
to have guessed as to the amount” of fees “without any evi-
dence before it.” Id.

Offers of Judgment are powerful settlement tools. 
Three 2024 published Supreme Court of Nevada decisions 
clarify important procedural points for utilizing OOJs in 
litigation and demonstrate the risk-reward relating to pen-
alty provisions. Attention to detail is required to properly 
wield the OOJ tool as a sword or shield.  

John Fortin is an experienced commercial litigator and 
appellate attorney at McDonald Carano. He is a former law clerk 
to the Honorable Chief Justice James Hardesty of the Nevada 
Supreme Court. John is a Member-At-Large on the Executive 
Committee of the Appellate Litigation Section of the State Bar 
and the Executive Council of the Young Lawyers Section. He also 
serves on the Access to Justice Commission.

Bar Activity Spotlight

Law Day Activity
Bar members are needed to help with the Law Day 
event at the U.S. Air Force on May 1, 2025. For more 
information, contact Stephanie at StephanieAbbott@
clarkcountybar.org, (702) 387-6011.
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