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I hope this message finds all of 
our members in good health 
during this challenging time.  

The COVID-19 pandemic has affected 
all of us.  Some of our members may 
know someone who has contracted the 
virus, or healthcare workers and others 
who are on the front lines dealing with 
the virus.  Many of us have family 
members or friends with underlying 
health conditions or who are otherwise 
vulnerable to the virus; we protect 
them by staying away.  Many of us are 
working remotely while doing our best 
to simultaneously take care of young 
children and tend to their distance 
learning curriculum.  Others may be 
facing challenges transitioning from their 
traditional business models during this 
time, especially as in-person appearances 
have been nearly eliminated.  Whatever 
challenges you may be facing, you are 
certainly not alone.  

Although things continue to change 
every day, I have seen one constant in the 

community: human kindness from 
six feet away.  At the grocery store, 
a customer gave up a place in line to 
allow an elderly person to check out 
first.  Lawyers have demonstrated 
understanding and courtesy to other 
lawyers in the form of extensions, 
stays, and other accommodations.  
Staff members have gone above and 
beyond to work together to get the 
work done.  Many of us have been 
blessed with help from our parents 
taking care of our children before the 
pandemic started. We may reciprocate 
now by buying groceries for our 
parents during this time to minimize 
their exposure to the outside world.  
If you are like me, your family has 
shown the utmost patience while you 
try to get it all done.  When I take my 
daughter on walks, almost everyone 
we encounter says “hello” from a 
distance.  I am sure all of us have 
seen many such examples of human 
kindness during this time.

My mother always says when I battle 
a long-lasting challenge, “This too shall 
pass.”  We are all going through this 
together as a legal community, and we 
will all come out of this on the other 
side together.  When we do, I hope we 
will remember to keep a little extra of 
that human kindness in our practice 
and profession.

Like many other organizations, 
we have cancelled our luncheons and 
other in-person events during this 
time.  However, we will continue to 
distribute The Writ.  Our publisher 
is closed, so we hope you enjoy our 
temporary “virtual” format during 
the pandemic.  Please feel free to 
contact the WCBA if you are facing a 
challenge.  We will do our very best to 
assist or provide you with information 
for a resource to assist.  Until we see 
you again, take care of yourselves, my 
friends.    
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Videoconferencing for Oral Arguments

A P P E L L A T E  B R I E F S
By Adam Hosmer-Henner, McDonald Carano

On March 13, 2020, the 
Nevada Supreme Court 
took the prudent step 

of restricting access to the appellate 
courthouses in Carson City and Las 
Vegas. AO-0008, In re Coronavirus Public 
Emergency. Individuals that are at higher 
risk of having COVID-19, such as those 
who have recently traveled to certain 
countries or who are symptomatic, will 
be denied entry to the courthouses “by 
the Marshal.” Id. The United States 
Supreme Court also decided to postpone 
its upcoming argument sessions in 
March and early April. The United 
States Supreme Court noted that the 
postponement was not “unprecedented,” 
but the precedent is not exactly recent 
as the previous events occurred: in 

“October 1918 in response to the Spanish 
flu epidemic” and in August 1793 and 
August 1798 “in response to yellow fever 
outbreaks.” Press Release, Mar. 16, 2020, 
available at https://www.supremecourt.
gov/publicinfo/press/pressreleases/
pr_03-16-20. The Ninth Circuit Court 
of Appeals also cancelled its en banc 
hearings for the week of March 9, 2020 
and left further cancellations up to the 
discretion of the three-judge panels. 
Announcement, Mar. 9, 2020, available 
at: https://www.ca9.uscourts.gov/
content/view.php?pk_id=0000001034. 
Given that most appellate work is on the 
papers rather than in-person appearances, 
these restrictions are unlikely to affect 
most appellate practitioners. Even 
appearances at oral arguments now may 

be conducted at the Nevada Supreme 
Court by video or telephonically upon a 
request filed in the case docket. 

Oral argument is an important and 
prestigious part of appellate practice and 
many practitioners may feel that remote 
participation is not a reasonable substitute 
for the courtroom experience. As an 
unscripted event, the back-and-forth of 
oral argument does not readily lend itself 
to presentation via video. The National 
Center for State Courts surveyed the use 
of videoconferencing in state courts across 
the country and found that appellate cases 
had the lowest rate of videoconferencing 
of any category of cases. https://www.
ncsc.org/services-and-experts/areas-
of-expertise/technology/ncsc-video-

Continued on page 12
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page 10

_____________________ 
1This measure is likely beyond challenge as well 
within the authority of the Court or the delegated 
authority of the Legislature, even outside of the 
current crisis. See, e.g., In re Boyce, 27 Nev. 299, 
75 P. 1, 3 (1904) (describing, in an interesting case 
involving a party who was “arrested, convicted, and 
sentenced for working in an underground mine” for 
more hours than permitted by statute, provisions 
that “prevail generally” and have been upheld as 
permitted, including, [q]uarantine regulations, 
state and national, for the protection of the many 
and in restraint of the individual, and affecting 
people and various animals.”)

conferencing-survey.aspx. While over 
sixty percent of criminal cases featured 
some videoconferencing, only ten percent 
of appellate cases could say the same. Id. 
The most commonly cited impediments 
to expansion were insufficient funding, 
inexperienced staff, lack of buy-in from 
judges, and lack of buy-in from attorneys. 
Id. Compounding the decreasing trend in 
the frequency of oral argument in general, 
the frequency of in-person oral arguments 
is also likely to decrease despite these 
impediments, for reasons over and above 
the current public health crisis. 

Remote oral arguments have been 
praised for saving travel time and money 
as well as for providing more flexibility 
in case processing. Federal Judicial Center 
Report of a Survey of Videoconferencing in 
the Courts of Appeals, 2006. The viability 
of videoconferencing arguments though 
depends primarily on the quality of the 
technology employed. As one appellate 
judge noted, “It is so dependent on the 
technology; if the equipment is bad, 
the experience is bad.” Id. 16. There is 
clear evidence that the experience of a 
remote argument is different though as 
other judges reported that they believed 
they asked fewer questions and were less 
likely to interrupt as compared to an in-
person argument. Id. Technology has 
undoubtedly improved since the above 
survey was conducted in 2006, but every 
practitioner in Nevada will have had a 
recent technology failure that affected 
a telephonic or videoconference. And 
even with state-of-the-art technology, 
minor lag may still throw off the rhythm 
of the argument, the questioning, or ill-
advised attempts at humor. 

Despite these issues, some courts 
have even moved to videoconferencing 
as the default for certain cases. In the 
Tenth Circuit Court of Appeals, a 
certain number of cases are designated 
on the oral argument calendar for 
videoconferencing. This designation 
is mandatory unless a party believes 
there are compelling reasons why 
argument should not be presented by 

videoconference and files a motion 
requesting in-person argument. The 
Nevada Supreme Court has also 
frequently employed videoconferencing 
so that a justice may conveniently 
participate from another part of the 
state. This latter development has been 
successfully implemented and likely 
improves the flexibility of the Court 
in case processing as arguments can be 
scheduled with less regard for travel.  

Due to COVID-19, the Nevada 
Supreme Court took a temporary 
measure and expanded the use of 
videoconferencing for oral arguments. 
Whether the Court’s temporary measure 
leads to increased videoconferences after 
the crisis has passed remains to be seen 
and will likely depend on the quality of 
remote arguments that take place in the 
near future. 

Adam Hosmer-Henner is a 
partner at McDonald Carano 
and practices primarily in the 
areas of commercial litigation 
and appellate law. He regularly 
handles appeals and writ 
proceedings at the Nevada 
Supreme Court and the United 
States Court of Appeals for the Ninth Circuit.
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concrete steps your firm or organization 
can take to improve the substance abuse 
and mental health landscape of our 
profession.2 

I recognize that I am a young lawyer 
who is brand new to the demands of this 
profession. However, in my short period 
of time I have noticed how broadly 
accepted it is that lawyers are unhappy 
by trade. I am hopeful that if we begin 
to make the changes I have suggested, 
the next generation of lawyers will be 
able to find happiness in our incredibly 
rewarding profession.  

________________
1Mihaly Csikszentmihalyi, Flow: The 
Psychology of Optimal Experience 45 (EPub 
ed. 2008).  
 2American Bar Association, Working Group 
to Advance Well-Being in the Legal Profession, 
(last visited Mar. 13, 2020), https://www.
amer i c anba r.o rg /
g r o u p s / l a w y e r _
assistance/working-
group_to_advance_
well-being_in_legal_
profession/.

Jonathan McGuire is a proud graduate 
of the University of Nevada. He attended the 
University of Colorado Law School before 
returning to Reno to clerk for the Honorable 
Kathleen Drakulich. Jonathan is eager to begin 
practicing in civil litigation or employment law 
upon the conclusion of his clerkship. 


