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You thought the Kardashians 
were all about bling and 
nonsense, didn't you?  Well 

they are.  But only Stuart Teicher (the 
"CLE Performer") can teach how they 
also allow lawyers to learn important 
lessons about legal ethics.  Join Stuart 
as he explains the importance of 
confidentiality when dealing with new 
technologies (Rule 1.6), trial publicity 
issues (Rule 3.6), the duty to self-report 
mistakes (Rule 8.3 and 1.4), substance 
abuse and mental health issues, and much 
more.  This program includes 2 hours of 
ethics and 1 hour of substance abuse/
mental health instruction.

Register online
www.wcbar.org/events

Questions?  Please call 786.4494 or 
email gina@wcbar.org
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A P P E L L A T E  B R I E F S
By Adam Hosmer-Henner, McDonald Carano

WORTH A SHOT - ORAL ARGUMENT BY AMICUS CURIAE

Participation by a private entity as 
an amicus curiae at the Nevada Supreme 
Court is discretionary and permitted 
only by leave of court. NRAP 29(a) 
(contrasting private parties with public 
parties such as the “United States, the 
State of Nevada, an officer or agency of 
either, a political subdivision thereof, 
or a state, territory or commonwealth” 
who may file an amicus curiae brief 
“without the consent of the parties 
or leave of court”). Participation in 
oral argument by an amicus curiae 
is even more “discretionary” and the 
Nevada Supreme Court grants motions 
to participate in oral argument by 
amicus curiae “only for extraordinary 
reasons.” NRAP 29(h). Despite this 
high standard, amicus curiae have 
been permitted to participate in several 
recent oral arguments, but in each 
instance the amicus has been a public 
or quasi-public entity rather than a 
private party. This pattern tracks the 
practice at the United States Supreme 
Court where amicus participation in 
oral argument is largely limited to the 
Office of the Solicitor General. 

First, in DeGraw v. District Court, 
134 Nev. Adv. Op. 43 (2018), the 
Nevada Legislature participated as an 
amicus curiae in a writ proceeding 
involving the legislative continuance 
statute, NRS 1.310. While the 
Nevada Legislature should be able 
to automatically file an amicus brief 
pursuant to NRAP 29(a), it still had 
to seek permission to participate 
in oral argument through NRAP 
29(h). In its motion, the Nevada 
Legislature argued that its involvement 
would “greatly assist the Court in its 
consideration of the constitutional 
and statutory interpretation of the 
legislative continuance statute by 
offering a thorough and helpful 
presentation of this body of caselaw 
and a fuller understanding of the 
issues.” The Nevada Supreme Court 
agreed and afforded counsel for the 
Nevada Legislature with five minutes 
of time to argue and also provided the 

real party in interest with an additional 
five minutes to respond to the amicus 
argument. While the writ petition was 
ultimately denied as moot, the opinion 
did reference the amicus position 
several times. 

Second, in Magliarditi v. Transfirst 
Group, Inc., Case No. 73889 (filed 
Sept. 5, 2017), the Nevada Supreme 
Court affirmatively requested that 
the Probate and Trust Section of the 
State Bar file an amicus brief on the 
questions that had been certified by the 
United States District Court for the 
District of Nevada. The Section filed a 
motion to participate in oral argument 
“for further amplification of the legal 
issues addressed in its [brief ]” and was 
granted ten minutes to argue, with no 
separate time for a response by any 
other party. These circumstances are 
fairly atypical in that not only was the 
amicus invited to participate, but also 
the case involved certified questions 
of law that were conducive to amicus 
participation.

Third, in State Board of Parole 
Commissioners v. District Court, Case 
No. 76024 (filed June 7, 2018), the 
Washoe County District Attorney’s 
Office was granted leave to file an 
amicus brief and participate in oral 
argument. In its motion to participate, 
the Washoe County District Attorney’s 
Office argued that it had a “unique 
interest in protecting the jury’s verdict 
and ensuring that the [real party in 
interest] serves the sentence provided 
for by the Nevada Legislature and 
imposed by the jury.” Again, the 
Nevada Supreme Court agreed, and 
the Washoe County District Attorney’s 
Office was provided with five minutes 
of time to present oral arguments 
and the Petitioner was provided with 
an additional five minutes of time 
to respond to amicus. Interestingly, 
the Nevada Supreme Court initially 
ordered an answer to the writ petition 
from the Washoe County District 
Attorney’s Office, but the District 
Court and District Judge ultimately 

answered and became the Respondents 
in the proceeding and appeared via 
separate counsel from the Office 
of the Attorney General. Thus, the 
participation of the Washoe County 
District Attorney’s Office was not as a 
pure stranger to either the underlying 
litigation or the appeal. 

In each of the three cases above, 
the amicus curiae was permitted to 
participate in oral argument through 
the granting of additional time 
without necessitating a reduction 
in the argument time for any of the 
other parties. This is in contrast with 
certain procedures of the United States 
Supreme Court where counsel for an 
amicus curiae “may argue orally on 
the side of a party, with the consent 
of that party” but with the sacrifice of 
an equivalent amount of time from 
that party’s allocation. United States 
Supreme Court Rule 28(7). As the 
typical argument length at the Nevada 
Supreme Court is already only half of 
the typical argument at the United 
States Supreme Court, it would be 
difficult to imagine counsel for a 
party voluntarily ceding any time to 
an amicus. Consequently, the Nevada 
Supreme Court’s practice of awarding 
additional argument time to an amicus, 
when appropriate, serves to ensure the 
parties have an adequate time to argue 
as well as providing amicus curiae with 
an adequate opportunity to present its 
position. 

Given the “extraordinary reasons” 
standard of NRAP 29(h), it is not 
surprising that examples of amicus 
participation in oral argument are 
few and far between. Yet the recent 
cases above do show that the Nevada 
Supreme Court is willing to entertain 
oral argument from amicus curiae in 
the right circumstances. Nonetheless, 
the Nevada Supreme Court may not 
welcome participation from private 
organizations with the same frequency 
that it receives argument from the 
Nevada Legislature, the Probate and 
Trust Section of the State Bar, or the 
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Washoe County District Attorney’s 
Office. While these potential amicus 
curiae may have a better chance of 
success, for other amicus curiae the 
filing of an NRAP 29(h) motion to 
participate in oral argument still may 
be worth a shot. 

Adam Hosmer-Henner is a partner at 
McDonald Carano and 
practices primarily in the areas 
of commercial litigation and 
appellate law. He regularly 
handles appeals and writ 
proceedings at the Nevada 
Supreme Court and the United 
States Court of  Appeals  for the Ninth 
Circuit.

take the right to vote for granted, will 
be free to vote in the 2020 presidential 
election.
___________________________
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