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Summertime and the Livin’s Liable:
The Legal Risks of Fun in the Sun

S

As the weather changes to the warm, beautiful summer season in
Northern Nevada, many people venture outdoors to gather with
their friends, families and pets. Between enjoying the camaraderie of
backyard BBQs and family football games, Reno residents should be
aware of how their carefree, summer activities could quickly lead to a
potential lawsuit.
So, before you crack open a cold one, consider what you can do to
lower your liability risks. There are many laws residents of Reno should
keep in mind as they move into their summer activities:
Trespass to Land
Trespass to Land covers virtually anything that physically invades
another’s real property; whether it be your person, a rock you throw
on another’s land, or your ice-cream wrapper. Even if you walk on
another’s land, not knowing it is someone else’s land and without the
intent to trespass, you can be liable for trespass.
This is important to keep in mind during many summer activities:
Walking with children; when your dog defecates on a neighboring
lawn; flying a drone above a neighbor’s home; leaves or debris a
gardener blows from your driveway to the neighbor’s driveway and;
overgrown trees or bushes that hang over your fence to the neighbor’s
land.
Trespass to Chattels
Trespass to Chattels is essentially an interference with another’s
personal property. This can involve interfering with a person’s right
of possession in personal property, directly damaging, or completely
depriving a person of their possession.
When you are out and about, be mindful of your interactions with
other’s possessions. The following actions may expose you to liability: if
you are spending the day at the beach, simply moving someone’s cooler
or beach towel to make more space for yourself; accidentally taking
or moving another’s stroller at a theme park; using another’s water
flotation device while at the lake; or the overspray from your water
sprinkler spraying another’s vehicle.
Nuisance
Nuisance is considered the tortious (non-physical) invasion of either
public or private real property. A few examples of private nuisances
are: vibration, pollution of a stream or soil, smoke, foul odors, excessive
light, and loud noises. When it comes to private property, a nuisance
is the substantial interference with another’s use and enjoyment of
their land. Conduct rises to the level of a substantial interference when
an average person in the community would consider such conduct
to be offensive, annoying, or inconvenient. Typically, a substantial
interference will not be found if a person has a unique hypersensitivity
or uses her property for a specialized or abnormal purpose. When it
comes to public property, an unreasonable interference occurs where
there is an interference relating to the health, safety, or property rights
of the community at large.
So, be careful with continuous loud noise coming from weekend
graduation celebrations or birthday parties; freshly laid manure
in your garden or smoke from weekend BBQs wafting into a
neighbor’s bedroom window; your parrot squawking or dog barking
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at passersby’s–not to mention chickens or roosters that could wake
people up early in the morning.
Personal Jurisdiction
Personal jurisdiction refers to whether a court has power over the
person being sued and can be difficult to determine. In addition
to considering many other factors, courts will look to a person’s
minimum contacts with the state in which the lawsuit has been filed.
You may inadvertently subject yourself to personal jurisdiction by
purposefully availing yourself of the roadways while on a family road
trip. Despite that fact that your activity in a state may be sporadic
or casual, if you get into an accident, a court may find “specific
jurisdiction” because the lawsuit arose from your contact with that
state. Therefore, slow down and stay cautious while on those summer
road trips, as you do not want to expose yourself to having to return to
the state for a much less fun reason–like a law suit.
In addition, while in a different state, ignorance of the law is no excuse.
Despite you not being familiar with the rules of the road in a state
that you are only passing through, you are still purposefully availing
yourself of the roadways in that state and, therefore, will be assumed by
law enforcement and government officials to be aware of the local laws.
Negligence
Negligence claims arise when a defendant owed a legal duty to a
plaintiff, breached that duty, actually and proximately caused the
plaintiff’s injury, and the plaintiff suffered damages. Depending on
jurisdiction, a duty is generally owed to all foreseeable victims, or those
within the zone of danger, of your activity. As a landowner, you may be
surprised to learn that you not only owe a Duty of Care to those you
invite onto your land, but also, known trespassers.
When it comes to any known adult trespasser on your property,
you have a duty to exercise reasonable care to prevent harm to the
trespasser. Generally, you can warn the trespasser, or make safe a
known, concealed, artificial, dangerous condition. When it comes to
any known child trespasser, you have a duty to exercise reasonable
care to protect children from injuries by artificial conditions on your
land. Some important questions you should ask yourself include: Am
I aware or should I be aware of a dangerous, artificial condition on
my land? Am I aware or should I be aware that children often trespass
on my land? Are the conditions on my land likely to injure children
because, but due to their age, they cannot appreciate the danger? Is the
expense of fixing and/or removing the danger slight compared to the
risk? Have I taken reasonable steps to eliminate the danger or protect
the trespassing child from harm?
Fun in the sun should be just that, fun. But understanding the law
can help protect you and your family during summer activities. All it
takes is a single, costly lawsuit to ruin a summer, which is why families
should be aware of potential liability risks. So, the next time your
family is in a rush to get out of town, or your children come home with
stories of how they “explored” the house being built up the street, take a
moment to consider how you can minimize your legal risks.
Kelci Binau is an attorney in McDonald Carano’s Business Entities &
Transactions and Real Estate & Land Use practice groups. She handles
a variety of transactional, land use and real estate matters for clients.
Ms. Binau received her J.D. with great distinction from the University
of the Pacific, McGeorge School of Law with a concentration in tax and
business. She graduated in the top ten percent of her law school class and
was named to The Order of the Coif and the Traynor Honor Society.
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ummer is here and for many, it’s the most actionpacked time of the year. But as lawyers know all too
well, summertime is also a high season for potential
liability risks.
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