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restrictions, anti-money laundering rules, 
political activity and more. It specifically 
talks about the "responsibility of manag­
ers to identify and timely address sales 
practices that are inconsistent with the 
company's vision." 

Among other things, the section also 

states that Wells Fargo "does ~10t use 
company funds for any candidate cam­
paign contributions, including those 
made to candidate campaign committees, 
political parties, caucuses or independent 
expenditure committees." 

In an introduction to the code, Sloan, 
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the CEO, states: "We must demonstrate 
ethics and integrity in all we do; hold one 
another accountable to the highest ethi­
cal standards; and speak up when we see 
something that could cause harm to our 
customers, comniunities, team members 
or our company's reputation." • 

SEXUAL HARASSMENT POLICIES: WHAT TO LOOK FOR 

HOW CAN COMPANIES MAKE SURE THEY HAVE 
sexual harassment policies in place to pro­
tect interests and employees? Corporate 
Counsel talked to several attorneys about 
common pitfalls. Here are highlights. 

• Beware of protecting the alleged 
"super star" harasser. Reports of sexual 
harassment sometimes can affect finan­
cial decisions, said Debra Katz, partner 
at Katz, Marshall & Banks and Amy Bess, 
shareholder at Vedder Price, during a 
webinar for the Practising Law Institute. 
"Think of anyone in the company who is 
the high earner, the rainmaker, the pres­
tigious surgeon or professor," Katz said. 
"By virtue of that status there is a certain 
privilege-a view that those individuals 
are above the rules. That feeling of privi­
lege and being indispensable allows peo­
ple to abuse their authority." 

Bess noted that, in a 2016 report, the 
U.S. Equal Employment Opportunity 
Commission found that companies did a 
cost-benefit analysis to come to the "knee­
jerk conclusion" that keeping a harasser in 
place is better for the business. "They end 
up making a decision based on econom­
ics or perceived economics that keeping 
that person around is the better option," 
Bess said. 

• Be careful what you ask employ­
ees to sign. Nondisclosure agreements 
should not be used to keep victims from 
reporting illegal activity. "These agree­
ments can further the imbalance of power 
and allow the abuse to go on for decades 
and decades," Katz said. "Lawyers need to 
look critically when they facilitate these 
kind of agreements." Still, she said the 
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best practice may not be to eliminate all 
such agreements. They can help victims 
protect their reputation and be a good 
bargaining tool. 

Confusion about the arbitration pro­
cess is creating misperceptions about how 
NDAs affect sexual harassment claims, 
according to Scott Fanning, an associate 
at Fisher & Phillips. He says that arbitra­
tion clauses do not need to silence vic­
tims, and the private nature of settlements 
could encourage women to make claims. 

• Put policies in place. "Among 
employer best practices are a zero-tol­
erance policy-to start, a written sexual 
harassment policy, proper training of 

Policies "should be designed in a way to 
empower the employee," Pat Lundvall says. 

management and employees on that pol­
icy upon hire and at least every year there­
after, prompt and thorough investigations 
of allegations, and prompt and effective 
remedial action based on investigations," 
says Mark Hanley, a partner at Bradley 
Arant Boult Cummings. 

Corporate policies should educate 
employees about what their rights are 
and defining what is and isn't prohibited 
conduct, says Pat Lundvall, chair of the 
employment and labor group at McDon­
ald Carano. "These policies should 
be designed in a way to empower the 
employee, so that they can do something 
about it," Lundvall says. 

• The board can't shirk responsi­
bility. Bess and Katz said tJ:iat a board of 
directors has a fiducia1y duty to not cover 
up the mess in sexual harassment cases. 
"They do so at great risk," Katz said, since 
they have the duty to report sexual harass­
ment to the U.S. Securities and Exchange 
Commission. 

• Response is key. Lundv:all of 
McDonald Carano says complaints 
shouldn't necessarily be taken at face 
value. There needs to be a mechanism 
to investigate claims and a clear path on 
remediation if the complaint is found to 
be valid. Said Katz: "There is a need to 
take a breath and ensure there is due pro­
cess. There has to be robust training at 
the top level, and strong messages need 
to be sent that the behavior won't be 
tolerated." -ERJN MULVANEY 




