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In an Order on Summary Judgment issued Au-
gust 15, 2018, the Washington Pollution Control 
Hearings Board (PCHB or the Board) endorsed the 
Department of Ecology’s (Ecology) use of Washing-
ton’s “little NEPA” statute, the State Environmental 
Policy Act (SEPA), to deny a federal Clean Water 
Act § 401 water quality certification for a proposed 
coal export terminal based on non-water quality-
related impacts. The Board’s decision in Millennium 
Bulk Terminals-Longview, LLC v. Department of 
Ecology, PCHB No. 17-090, raises some interesting 
questions about application of SEPA that may have 
far-reaching consequences for water right applications 
and other actions that are “categorically exempt” 
under the state’s SEPA Rules. 

SEPA Requirements                                     
and Categorical Exemptions

SEPA, Chapter 43.21C RCW, requires state and 
local agencies to prepare an Environmental Impact 
Statement (EIS) for legislation and other “major 
actions significantly affecting the quality of the 
environment.” RCW 43.21C.031. SEPA’s review 
procedures are designed to ensure that governmental 
agencies:

. . .conscientiously and systematically consider 
environmental values and consequences in their 
decision-making processes. R. Settle, The Wash-
ington State Environmental Policy Act: A Legal 
and Policy Analysis (2017), § 3.01[2]. 

The process of deciding whether an Environmen-
tal Impact Statement must be prepared—called a 

“threshold determination”—results in either a “de-
termination of significance” or DS (requiring prepa-
ration of an EIS) or a “determination of nonsignifi-
cance” or DNS (after which an EIS is not required). 
The threshold determination is made after review of 
an “environmental checklist” disclosing the antici-
pated impacts of the proposal. The environmental 
checklist, DNS, DS, and EIS are all referred to as 
“environmental documents” prepared under SEPA. 

RCW 43.21C.060 authorizes agencies to impose 
conditions on governmental actions or deny those 
actions altogether, but only in specified circum-
stances. First, any conditions or denials must be based 
on formally-designated SEPA policies. An action 
may be conditioned only to mitigate specific adverse 
environmental impacts identified in environmental 
documents prepared under SEPA. To deny a proposal, 
an agency must find that it would result in significant 
adverse impacts identified in an EIS, and that reason-
able mitigation measures are insufficient to mitigate 
the identified impact. Although conditions may 
be based on impacts disclosed in an environmental 
checklist or DNS, an agency cannot deny a proposal 
unless an EIS has been prepared. 

Some actions are exempt from the threshold de-
termination process, either through statutory exemp-
tions in SEPA or through categorical exemptions set 
forth in the SEPA Rules promulgated by Ecology. 
Since SEPA’s enactment in 1971, the Legislature has 
added numerous exemptions to the statute itself. For 
example, in 1974, SEPA was amended to provide 
that an EIS is not required for appropriation of 50 
cfs or less for agricultural irrigation projects by any 
person, private firm, private corporation or private 
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association without federal or state subsidies. RCW 
43.21C.035.

Also in 1974, the Legislature for the first time au-
thorized the now-defunct Council on Environmental 
Policy to adopt “rules of interpretation and imple-
mentation” of SEPA as “guidelines” to all branches 
of government. The Council’s rule-making powers 
included rules addressing categories of:

. . .potential major actions significantly affecting 
the quality of the environment as well as catego-
ries of actions exempt from such classification, 
including categories pertaining to applications 
for water right permits. Laws 1974, 1st ex.s. ch. 
179 §6, codified at RCW 43.21C.110(1)(a). 

In 1983, the Legislature amended RCW 
43.21C.110, changing its rule-making directives and 
shifting rule-making authority to Ecology. The new 
SEPA Rules were to include the following: 

Categories of governmental actions which are 
not to be considered as potential major actions 
significantly affecting the quality of the envi-
ronment, including categories pertaining to 
applications for water right permits pursuant to 
chapters 90.03 and 90.44 RCW. The types of 
actions included as categorical exemptions in 
the rules shall be limited to those types which 
are not major actions significantly affecting 
the quality of the environment. The rules shall 
provide for certain circumstances where actions 
which potentially are categorically exempt require 
environmental review. (Laws 1983, ch. 117 §7(1)
(a) (emphasis added).)

In a section-by-section analysis that accompanied 
the 1983 legislation, the Special Counsel to the 
Commission on Environmental Policy described this 
provision as follows:

Paragraph (a) continues the existing authoriza-
tion for categorical exemptions enacted in 1974. 
Categorical exemptions are just that: types of ac-
tivities which do not have significant environ-
mental impacts. . . . This paragraph maintains 
the status quo and adds an additional protection 
by noting that the rules shall provide for certain 
circumstances where routinely exempt actions 

would require environmental review (such as 
a segment of a series of actions which together 
have a significant impact, or certain actions in 
designated “environmentally sensitive” areas). 
K. Weiner, Section-by-Section Summary of 
S.S.B. 3006, in R. Settle, The Washington State 
Environmental Policy Act: A Legal and Policy 
Analysis (2017), Appendix B (emphasis in 
original).

In 1984, Ecology complied with the Legislature’s 
mandate by promulgating new SEPA Rules in Chap-
ter 197-11 of the Washington Administrative Code 
(WAC). The Rules define “categorical exemption” in 
WAC 197-11-720 as follows:

“Categorical exemption” means a type of action, 
specified in these rules, which does not signifi-
cantly affect the environment . . .; categorical 
exemptions are found in Part Nine of these 
rules. Neither a threshold determination nor 
any environmental document, including an en-
vironmental checklist or Environmental Impact 
Statement, is required for any categorically ex-
empt action . . . . These rules provide for those 
circumstances in which a specific action that 
would fit within a categorical exemption shall 
not be considered categorically exempt . . . . 

Part Nine lists numerous categorical exemptions, 
including appropriation of one cubic foot per second 
or less of surface water, or 2,250 gallons per minute of 
groundwater, for any purpose (WAC 197-11-800(4)), 
and the “granting or denial of water quality certifica-
tions under the Federal Clean Water Act” (WAC 
197-11-800(9)).

To comply with RCW 43.21C.110(1)(a), the 
SEPA Rules include exceptions to the exemptions, 
i.e., circumstances under which categorically exempt 
actions require environmental review. WAC 197-11-
305(1) provides: 

If a proposal fits within any of the provisions in 
Part Nine of these rules, the proposal shall be 
categorically exempt from threshold determina-
tion requirements . . . except as follows: 

(a) The proposal is not exempt under WAC 197-11-
908, critical areas.
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(b) The proposal is a segment of a proposal that 
includes:

(i) A series of actions, physically or functionally 
related to each other, some of which are categori-
cally exempt and some of which are not; or

(ii) A series of exempt actions that are physically 
or functionally related to each other, and that to-
gether may have a probable significant adverse en-
vironmental impact in the judgment of an agency 
with jurisdiction. . . .For such proposals, the agency 
or applicant may proceed with the exempt aspects 
of the proposals, prior to conducting environmental 
review, if the requirements of WAC 197-11-070 
are met. (Emphasis added.)

In 1995, the Legislature amended SEPA again, 
adding a single sentence to the end of RCW 
43.21C.110(1)(a), immediately following the lan-
guage requiring the SEPA Rules to provide for certain 
circumstances where categorically exempt actions 
require environmental review:

An action that is categorically exempt under 
the rules adopted by the department may not be 
conditioned or denied under this chapter. Laws 
1995, ch. 347 § 206.

This prohibition against using SEPA authority to 
deny an action that is categorically exempt under the 
SEPA Rules set the stage for the Millennium dispute. 

The Millennium Bulk Terminals Project 

Millennium Bulk Terminals-Longview, LLC 
(Millennium) proposed a coal export terminal on an 
existing industrial site along the Columbia River near 
Longview, Washington. Cowlitz County, where the 
proposed project is located, and the Department of 
Ecology served as co-lead agencies for environmental 
review under SEPA and prepared an Environmental 
Impact Statement for the project. The EIS identified 
significant adverse environmental impacts resulting 
from construction and operation of the proposed coal 
export terminal, even after implementation of mitiga-
tion measures. The areas of identified impact are 
social and community resources, cultural resources, 
tribal resources, rail transportation, rail safety, vehicle 
transportation, vessel transportation, noise and vibra-

tion, and air quality. The EIS did not identify signifi-
cant adverse impacts to water quality. 

Millennium’s proposed project required numerous 
approvals and permits, including a water quality certi-
fication under § 401 of the federal Clean Water Act, 
33 U.S.C. § 1341. Ecology denied the 401 certifica-
tion based on: 1) significant adverse impacts identi-
fied in the EIS; and 2) lack of reasonable assurance 
that the project would meet applicable water quality 
standards. Millennium appealed Ecology’s denial to 
the PCHB. 

Both Millennium and Ecology moved for summary 
judgment on the issue of whether Ecology can use its 
substantive authority under SEPA to deny the 401 
certification based on the adverse impacts identified 
in the EIS. Ecology contended that:

. . .an agency can use its substantive SEPA au-
thority to deny a permit even though all criteria 
for the permit have otherwise been met. 

The Pollution Control Hearings                
Board Decision

The Board sided with Ecology. It ruled that the 
401 certification for the Millennium project “is not 
categorically exempt from SEPA” and that Ecology’s 
substantive SEPA authority is broad enough to enable 
Ecology to deny the 401 certification on non-water 
quality-related grounds. (The Board also rejected 
Millennium’s argument that the Section 401 of the 
Clean Water Act precludes Ecology’s reliance on its 
substantive SEPA authority.)

The Board acknowledged the SEPA prohibition in 
RCW 43.21C.110(1)(a) against using SEPA author-
ity to deny an action that is categorically exempt 
under the SEPA Rules. The Board overcame that 
prohibition by reasoning that because the SEPA 
Rules required environmental review of the entire 
Millennium terminal project, the 401 certification is 
not an action that is categorically exempt under the 
SEPA Rules. 

The Board’s approach raises some interesting 
questions about SEPA authority where categorically 
exempt actions are at issue. The Board appears to 
have misunderstood the distinction between an “ac-
tion that is categorically exempt under the rules” and 
the concept of specified circumstances under which 
a categorically exempt action nevertheless under-
goes environmental review. The Board tautologically 
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collapsed these two concepts, accepting Ecology’s 
argument that the specified circumstances identified 
in WAC 197-11-305(1)(b)(i) (i.e., the 401 water 
quality certification is a segment of a larger proposal 
that includes a series of physically or functionally re-
lated actions, some of which are categorically exempt 
and some of which are not categorically exempt) 
“negates” the categorical exemption. Voilà: the 401 
certification cannot be an “action that is categorically 
exempt” under the SEPA Rules, so the prohibition in 
RCW 43.21C.110(1)(a) does not apply. 

The Board appears to have made no attempt to 
analyze the actual language in WAC 197-11-305(1)
(b)(i), which—unlike subsection (1)(a)—does not 
provide that such a proposal is “not exempt.” Instead, 
categorically exempt actions that are segments of a 
larger proposal consisting of some exempt and some 
non-exempt actions are still referred to as “categori-
cally exempt” (“some of which are categorically exempt 
and some of which are not”). The rule also provides 
that for such proposals, the agency “may proceed with 
the exempt aspects of the proposals, prior to conduct-
ing environmental review,” if certain requirements 
are met. If the requirement for environmental review 
of a larger proposal “negates” a categorical exemption 
for a segment of that larger proposal, there would be 
no “exempt aspects” remaining. 

The Board also did not address the legislative 
intent in the prohibition in RCW 43.21C.110(1)(a). 
The plain meaning of that prohibition can be derived 
in part by the fact of its insertion, in 1995, as a stand-
alone amendment at the end of a section explicitly 
directing Ecology to include in the SEPA Rules provi-
sion for “certain circumstances” where actions which 
potentially are categorically exempt require environ-
mental review. If, as the Board reasoned, an action 
that requires environmental review loses its character 
as an exempt action and thus can never be an action 

“that is categorically exempt under the rules,” then 
what exactly is the point of this prohibition that the 
Legislature added in 1995?

If the prohibition in RCW 43.21C.110(1)(a) does 
not address agency decisions on categorically exempt 
actions after environmental review, i.e., if it ad-
dresses only decisions on categorically exempt actions 
that do not require environmental review, then the 
amendment would be completely superfluous. At the 
time of the 1995 amendment of RCW 43.21C.110(1)
(a) to add this prohibition, SEPA already provided 
(in RCW 43.21C.060) that an action may not be 
conditioned or denied unless environmental review 
has occurred. Washington rules of statutory construc-
tion require statutes to be interpreted so that no 
provision is rendered superfluous. Whatcom County v. 
City of Bellingham, 128 Wash.2d 537, 546, 909 P.2d 
1303 (1996). The Board appears not to have consid-
ered these rules or the plain meaning of the statutory 
prohibition. 

Conclusion and Implications

The Millennium appeal starkly presents the sce-
nario of an agency using SEPA to deny an application 
for a categorically exempt action based on environ-
mental impacts unrelated to the applicable permit 
criteria. The Board’s approach would enable use of 
SEPA to deny other § 401 water quality certifications 
and many other permits identified as categorically 
exempt actions under the SEPA Rules. For example, 
Ecology could potentially deny water right appli-
cations under SEPA, based on grounds that have 
nothing to do with the four-part test under the Water 
Code (RCW 90.03.290). If the Board’s decision is not 
reversed by the courts, the Legislature may have to 
step in to clarify SEPA substantive authority under 
these circumstances. See, http://www.eluho.wa.gov/
Global/RenderPDF?source=casedocument&id=2468
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WESTERN WATER NEWS

The Los Angeles Department of Water and Power 
has proposed a multi-billion dollar pump station and 
pipeline project associated with the Hoover Dam. 
The project would be powered by excess solar and 
wind energy available during daylight hours, and 
would generate electricity for distribution in Califor-
nia. The target date for completion of the project is 
2028, although the federal government, which oper-
ates Hoover Dam, has not yet indicated whether it 
would support the proposed project.

Background

Hoover Dam and its associated facilities (Project) 
were constructed in the 1930s to store Colorado 
River water used by California, Arizona, and Nevada. 
Hoover Dam impounds the Colorado River to form 
Lake Mead, from which water is released and stored 
in downstream reservoirs such as Lake Havasu and 
Lake Mohave. The Colorado River empties into the 
Sea of Cortez near Baja, California. 

The Project also functions as a hydroelectric plant. 
On average, the Project generates approximately four 
billion kilowatt hours of hydroelectric power each 
year. California, Arizona, and Nevada use electricity 
generated by the Project to serve roughly 1.3 million 
people, with California cities and public agencies re-
ceiving the majority of generated power. The Project’s 
cost of construction was repaid in 1987, and flood 
control related improvements will be paid off in 2037. 

The proposed project, which would consist of a 
pumping station and pipeline and would cost approxi-
mately $3 billion, could increase the efficiency of 
the Project’s use of water. As currently proposed, the 
pumping station would be located approximately 20 
miles downstream of the dam. The pumping station 
would be powered by excess solar and wind energy 
generated in California. An underground pipeline 
would be used to transport water from the pumping 
station back to Lake Mead, where water could be 
released to generate hydroelectricity during periods of 
higher electrical demand.

More Efficient Use of Alternative Energy

The overarching purpose of the proposed project 
is to more efficiently use the growing amount of solar 
and wind energy generated by renewable technolo-
gies, particularly in California. Currently, excess 
energy generated by these technologies cannot be 
fully distributed across electrical grids due to the risk 
of overloading the system and causing blackouts. By 
utilizing renewable energy sources to pump water 
released downstream back to Lake Mead, the pro-
posed project would, in effect, convert renewable 
energy into stored energy in the form of water behind 
Hoover Dam. Water released from Hoover Dam, in 
turn, generates electricity any time the water flows 
through its generators, thus producing electricity from 
stored renewable energy when solar and wind facili-
ties are not operating, during peak periods. However, 
the proposed project is in the very early stages of 
engineering and technical assessments, and a host of 
potential obstacles may arise as the proposed project 
moves forward, if at all.

The Project would be located on federal lands 
and operated by the U.S. Bureau of Reclamation 
(Bureau). While the Bureau has acknowledged the 
concept of using the Project as a means of storing 
solar and wind energy generated in California, it has 
not indicated whether it would support the pro-
posed project. According to the Bureau, more details 
are necessary before a full evaluation can be made. 
Federal approval would be necessary to construct the 
necessary facilities for the proposed project, although 
the proposed project does not contemplate altera-
tions to existing Project facilities. The National Park 
Service would be the responsible agency for review-
ing environmental and related impacts caused by the 
proposed project.

Concerns Raised 

Several environmental concerns have already been 
raised regarding the impact of the proposed project 

PROPOSED PROJECT TO INCREASE HOOVER DAM POWER 
PRODUCTION VIA SOLAR AND WIND ENERGY IN ITS EARLY STAGES
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on downstream interests. For instance, by retaining 
more Colorado River flow in Lake Mead by capturing 
releases downstream, less water could ultimately make 
its way to the Colorado River Delta, a sensitive envi-
ronmental area that has been impacted by upstream 
dam and reservoir operations. Additionally, Big Horn 
sheep are reported to rely on flows downstream of 
Lake Mead and could, it is alleged, also be impacted 
by greater retention of river water in the reservoir. 

Local communities downstream of Lake Mead 
have also voiced concerns about the potential eco-
nomic impacts of higher recapture rates for down-
stream flows while the proposed project is operating. 
These concerns relate primarily to water levels for 
boating and other watercraft activities. Water levels 
in downstream reservoirs like Lake Mohave and Lake 
Havasu, and the businesses that rely on sufficient 
water levels to support watercraft and other water-re-
lated recreational activities, may suffer, they contend. 
A project operating schedule, including conditions 

for operation produced by negotiations or litigation 
among stakeholders, has not yet been proposed.

Conclusion and Implications

The proposed project to construct a pumping 
station and underground pipeline from downstream 
of Hoover Dam to Lake Mead is in its very early 
stages. Technical feasibility of the proposed project, 
environmental and economic impacts, and funding, 
among others potential issues, are uncertain. How-
ever, in light of the increased power production from 
renewable energy sources, particularly in California, 
it is likely that the proposed project will continue to 
receive serious attention until a final determination 
regarding its feasibility is made. Even if the project 
is pursued, a host of environmental, economic, and 
technical issues will likely arise, and it will remain to 
be seen whether a 2028 target date for completing the 
project is feasible. 
(Miles Krieger, Steve Anderson)

Groundwater managers and Groundwater Sus-
tainability Agencies (GSAs) throughout California 
are watching with interest as a new and innovative 
groundwater trading program progresses in Ventura 
County. The second phase of the program will soon 
close, opening opportunities for further expansion as 
a long-term groundwater management action. 

Background

The Fox Canyon Groundwater Management 
Agency (Agency) was established by California legis-
lation in the early 1980s and given unique authority 
to manage groundwater resources in southern Ventura 
County. The Agency has since established programs, 
ordinances and regulations to manage groundwater 
uses and users within its jurisdictional area. These 
include groundwater well registration, metering and 
reporting requirements, water use restrictions and fee 
structures.

Pilot Program Emerges

In contemplation of impending requirements to be 

imposed under California’s Sustainable Groundwater 
Management Act of 2014 (SGMA), and on the heels 
of California’s recent historic five-year drought, the 
Agency and a group of local groundwater producers 
and stakeholders gathered to discuss the introduction 
of a local water market concept. In late 2016, a Water 
Market & Advanced Metering Infrastructure System 
Pilot program emerged in its first phase with Agency 
coordination and oversight (Pilot Program). Phase 1 
culminated in July 2017. Phase 2 of the Pilot Program 
commenced on October 1, 2017 and will end later 
this month, on September 30, 2018.

Pilot Program Goals

As described by the Agency, the Phase 2 Pilot Pro-
gram is a test market for agricultural pumpers in what 
is essentially the Oxnard Subbasin (Department of 
Water Resources Basin No. 4-04.02), where eligible 
pumpers are assigned a “Market Allocation” of water 
that can be pumped or traded during the October 1, 
2017 to September 30, 2018 water year. Pumpers can 
buy additional allocations or sell unused allocations. 

LOCAL GROUNDWATER MARKET ALLOCATION AND TRADING 
SYSTEM TAKES ROOT IN CALIFORNIA’S VENTURA COUNTY
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The Pilot Program is designed to establish a local 
market value for water to incentivize water conserva-
tion and provide economic alternatives to farmers 
that choose to sell water allocations rather than plant 
crops. Through the Pilot Program, participants also 
aim to gather insight and identify best practices for 
appropriate market rules and monitoring using ad-
vanced metering infrastructure (AMI) telemetry.

Participation in the Pilot Program is voluntary. To 
participate in the Program, an eligible applicant must 
execute a Participant Agreement, pay certain enroll-
ment fees, and have the required AMI telemetry 
equipment installed on their wells.

Agency Ordinance Requiring AMI Telemetry 
Equipment on Flow Meters  

Earlier this year, the Agency adopted an ordinance 
requiring virtually all existing and new flow meters on 
wells to be equipped with AMI telemetry devices. As 
defined in the ordinance, AMI:

. . .means a fully automated infrastructure 
consisting of various technologies integrated 
into new and existing flowmeters that enables 
communication between a groundwater extrac-
tion facility and a centralized computer database 
via cellular, radio, or satellite communication 
systems to acquire real-time or near real-time 
groundwater extraction data.

In other words, AMI is equipment that connects 
to or is built into a flowmeter and allows extraction 
information to be wirelessly sent to a central data 
storage center.

The ordinance requires that an AMI device be 
installed on all applicable agricultural groundwa-
ter extraction facilities by December 31, 2018. For 
municipal and industrial groundwater extraction 
facilities, the deadline is October 1, 2019. All other 
applicable groundwater extraction facilities have 
until October 1, 2020.

The ordinance serves several intended purposes, 
including: 1) to provide for broader and simultaneous 
measurement and reporting of groundwater extrac-
tions; 2) improve the Agency’s ability to monitor and 
manage groundwater use; 3) facilitate implementa-
tion of a Groundwater Sustainability Plan (GSP); and 

(4) promote sustainable groundwater management 
within the Agency. The Ordinance also aligns with 
Pilot Program implementation by effectively creat-
ing more eligible participants, since AMI telemetry is 
required for participation. 

Trading Allocations

Under the Pilot Program, offers to sell and bids to 
buy Market Allocations are submitted anonymously 
through an online data portal and facilitated by a 
third party Exchange Administrator. Participants 
receive a one-year Market Allocation equal to their 
total allowed pumping in the 2014-2015 water year 
as established under prior Agency regulations. Any 
unused portion any unused portion may be traded, in 
whole acre-feet units. Transfers of Market Allocations 
are temporary and only apply to the October 1, 2017 
to September 30, 2018 Pilot Program period. The 
Exchange Administrator will cease accepting bids for 
the current period on Friday, September 28.

Each week, the Exchange Administrator reports 
market information to participants, including the 
weekly average price of water, the running four-week 
average, maximum and minimum prices, and the 
volume of Market Allocations transferred. The Ex-
change Administrator oversees the weekly, algorithm-
driven matching of offers and bids, and collects an 
administration fee for completed transactions. Water 
Market Allocations are then adjusted to reflect con-
summated transactions. The Exchange Administrator 
reports transactions to the Agency.

Under Pilot Program Rules, no transfers are al-
lowed that would results in a net increase in the total 
Market Allocation for participants located in certain 
designated areas known as the “Seawater Intrusion 
Area” and the “Pumping Trough.” A participant with 
a well in one of these restricted areas may only re-
ceive a transfer of a Market Allocation from another 
participant who also has a well in that same restricted 
area. 

The Exchange Administrator monitors Pilot Pro-
gram compliance. Sanctions for violations of the Pilot 
Program rules include loss of participation rights, 
a public statement identifying the participant, the 
imposition of Agency surcharges, and even disgorge-
ment of funds arising from transactions undertaken in 
the violation of the rules. 



282 August/September 2018

Lessons to Be Learned

The Agency functions as the GSA for several 
groundwater basins within its jurisdiction, includ-
ing the Oxnard Subbasin. Although not currently or 
officially implemented as a GSP management ac-
tion within the Oxnard Subbasin, the Pilot Program 
provides incentives to water users to conserve water, 
it also increases operational flexibility by providing a 
mechanism by which groundwater use may be shifted 
within the Subbasin. Through the Pilot Program, 
participants aim to gather insight and to identify 
best practices for appropriate market rules and AMI 
monitoring. Lessons learned through the Pilot Pro-
gram will inform the development of the GSP and a 
comprehensive groundwater water allocation system 
that is currently under development by the Agency.

Conclusion and Implications

Pilot Program managers and participants hope to 
expand the program in October 2018 at the conclu-
sion of Phase 2 to include a broader geographical 
area and range of pumpers, including municipal and 
industrial groundwater producers. Proponents as-
sert that the Pilot Program serves as a model that 
may be effectively used in many groundwater basins 
throughout California. Of course, the success of such 
a program in other areas will largely be a function of 
whether GSAs and local groundwater producers are 
willing to accommodate such a program through their 
GSPs—not to mention the potential implications 
regarding existing water rights and priorities.
(Derek Hoffman, Michael Duane Davis.) 

Idaho water users, particularly irrigation water 
delivery entities (such as irrigation districts and 
ditch and canal companies) are monitoring ongoing 
administrative rulemaking proceedings proposing 
changes to Idaho’s Water Quality Standards regarding 
recreational uses. The rulemaking proposes changes 
to various water quality criteria, especially E. coli bac-
teria standards, and implicates whether and to what 
extent Idaho’s “man-made waterways” use designation 
and provisions are meaningful.

Are Man-Made Waters Jurisdictional?

Whether irrigation canals and drains are subject 
to federal Clean Water Act jurisdiction remains 
unsettled, even after nearly two decades of debate. 
Perhaps, more accurately the question is one of “prop-
erly jurisdictional” as opposed to “jurisdictional.” For 
better or worse, the Ninth Circuit’s decision Headwa-
ters, Inc. v. Talent Irrigation District, 243 F.3d 526 (9th 
Cir. 2001) pretty much answered the “jurisdictional” 
question at least insofar as irrigation canals that are 
tributary (via operational spill gates) to natural wa-
tercourses. See id. at 533-534, quoting, in part, United 
States v. Edison, 108 F.3d 1336 (11th Cir. 1997):

[E]ven if TID succeeds, at certain times, in 
preventing the canals from exchanging any 
water with local streams and lakes, that does 
not prevent the canals from being ‘waters of 
the United States ‘. . . [I]t makes no difference 
that a stream was or was not at the time of the 
spill discharging water continuously into a river 
navigable in the traditional sense. Rather as 
long as the tributary would flow into the naviga-
ble body [under certain conditions], it is capable 
of spreading environmental damage and is thus 
a ‘water of the United States’ under the Act. 

Though and Oregon-based case, Idaho too is 
located within the Ninth Circuit.

Nonetheless, Idaho’s Water Quality Standards 
contain a specific provision regarding “Man-Made 
Waterways.” Rule 101.02 (IDAPA 58.01.02.101.02) 
provides that man-made waterways “are to be protect-
ed for the use for which they were developed.” Relat-
edly, Rule 100.03.b provides a narrative water quality 
standard for “agricultural water supply”: the protec-
tion and maintenance of such surface water supply 

WATER USERS WARY OF STATE AGENCY RULEMAKING 
SEEKING AMENDMENT TO IDAHO’S 

RECREATIONAL WATER QUALITY STANDARDS
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“appropriate for the irrigation of crops or as drinking 
water for livestock.” Arguably, irrigation canals and 
drains were not developed for jurisdictional fishable/
swimmable uses.

This tension between presumed Clean Water Act 
jurisdiction and Idaho Water Quality Standards sug-
gesting otherwise in recognition of the purpose and 
operations of man-made irrigation canals and ditches 
(i.e., lack of need to impose fishable/swimmable stan-
dards on such waterbodies) has been long-running 
and remains unresolved. It may be that the current 
negotiated rulemaking regarding Idaho’s recreational 
use criteria will bring this issue to a head.

Are Recreational Use Standards                  
Application Sound Policy?

In the early 1990s there was an effort to apply 
traditional fishable/swimmable standards to Idaho 
irrigation facilities. With respect to recreation in 
particular, some advocated for “primary contact” des-
ignation for the canals and drains. Not only did this 
position promote application of stricter E. coli stan-
dards—oftentimes more stringent than background 
water quality could support given the many instances 
where, by design, irrigation water is captured and 
re-used as often as possible through drain and canal 
linkages—but it also suggested that irrigation facili-
ties were intended to provide for public recreational 
opportunities.

To the contrary, the irrigation community con-
vinced Department of Environmental Quality (DEQ) 
officials and Idaho legislators that irrigation canals 
and drains are not designed or operated to promote 
safe recreational opportunities. The canals and drains 
are highly channelized, flow swiftly, and contain cold 
water. Related irrigation infrastructure (rip-rap armor-
ing, concrete liners, trash racks, diversion structures 
and check structures) also create potentially hazard-
ous conditions for unknowing members of the public. 
Unfortunately, not a year goes by where someone 
(usually children) does not drown in Idaho irrigation 
facilities across the state.

In response, DEQ has applied a secondary contact 
recreation standards (incidental splashing, wading, 
as opposed to swimming or immersion) to irrigation 
facilities to the extent that the Man-Made Water-
ways rule does not already negate the application of a 
recreational standard altogether.

Are the Proposed E. coli Standards Revisions 
More or Less Restrictive?

Currently, and as alluded to above, Idaho’s recre-
ational use standards are two-pronged: Primary Con-
tact Recreation (PCR) and Secondary Contact Rec-
reation (SCR). Under current standards, both PCR 
and SCR comprise the same geometric mean crite-
rion (126 cfu/100 ml). However, PCR carries with it 
a more stringent single sample E. coli standard than 
does SCR (406 cfu/100 ml versus 576 cfu/100 ml) 
because of the more contact/immersion that comes 
with PCR activities, like swimming. Moreover, single 
sample maximums are not, in and of themselves, 
actionable criteria. Instead, samples taken exceeding 
the maximum values merely require additional sam-
pling to determine where the target waterbody falls in 
relation to the actionable geometric mean value.

The ongoing rulemaking proposes to collapse 
PCR and SCR into one, single “Recreation” (REC) 
standard. The proposed rule also adds Enterococci as 
a fecal indicator organism in addition to E. coli. The 
proposed rule does not require sampling for both, only 
one or the other.

Focusing on E. coli for purposes of comparison 
between the existing standards and those being 
proposed, the new REC standard for E. coli remains 
at the former 126 cfu/100 ml threshold for geometric 
mean, but imposes a new 410 cfu/100 ml standard 
under a “Statistical Threshold Value” (STV) method 
(determined as no greater than 10 percent of valid 
samples taken during a 30-day period). Whereas, 
the geometric mean standard does not represent a 
change, the collapsed STV criterion ends the former 
single sample range (406 for PCR and 576 for SCR), 
and itself becomes an actionable standard in addition 
to the geometric mean (while single sample maxi-
mums in the past simply required additional sampling 
and were not a basis, themselves, for enforcement).

Both the geometric mean and STV methods 
involve collection and analysis of samples taken over 
a 30-day period. Geometric mean determination 
requires a minimum of five samples taken between 
three and seven days apart from one another. STV 
does not; rather the STV standard is derived from 
however many “valid” samples are taken over a 30-
day period. This potentially allows the STV method 
to skew results, while the geometric mean method is 
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used to provide a fairer snapshot of peaks and valleys 
over time to provide a more accurate picture of the 
overall health of the waterbody being tested. In other 
words, STV as a new, enforceable standard can give 
rise to false negatives based on one or two samples 
taken during a “clear” window during a 30-day period, 
or false positives based on one or two samples taken 
during a “dirty” window during a 30-day period.

Conclusion and Implications

Regardless of these technical niceties, the ir-
rigation community is more concerned with the 
broader implications of where this rulemaking fits 
with respect to any continuing validity and utility of 
Idaho’s Man-Made Waterways Rule. And, the ir-
rigation community does not favor the application 
of a new, stricter E. coli standard through the loss of 
SCR (again, to the extent recreational water quality 
standards even properly apply to irrigation facilities in 
the first place).
(Andrew J. Waldera)



285August/September 2018

PENALTIES & SANCTIONS

Editor’s Note: Complaints and indictments discussed 
below are merely allegations unless or until they are 
proven in a court of law of competent jurisdiction. All 
accused are presumed innocent until convicted or judged 
liable. Most settlements are subject to a public comment 
period.

Civil Enforcement Actions and Settlements—
Water Quality

•August 8, 2018—The U.S. Environmental 
Protection Agency reached a settlement with Vital 
Energy, Inc. (Vital) to resolve federal Clean Water 
Act (CWA) violations at the Guam Power Author-
ity Piti Bulk Fuel Terminal in Piti, Guam. Vital will 
pay a $86,875 penalty as part of the agreement. EPA 
inspected the facility and found that Vital had failed 
to perform required inspections to the inside and out-
side of its aboveground oil and fuel tanks. Vital also 
improperly stored diesel fuel in a converted aluminum 
tank, which had inadequate venting. Aluminum is 
not suitable for storage of fuel due to its low melting 
point. The tank also had steel fuel piping which had 
corroded and was leaking. Vital also had an inade-
quate Spill Prevention, Control, and Countermeasure 
(SPCC) plan, a federal requirement for facilities that 
pose potential risks to waterways and nearby environ-
ments. Vital, which stores and distributes fuel in the 
Pacific Islands, operated the facility, which is owned 
by the Guam Power Authority and includes two 
aboveground oil storage tanks with a capacity of 22.5 
million gallons. Vital leased the facility from Guam 
Power Authority from May 1, 2012 to September 30, 
2017. Any spills from the facility would flow into the 
Piti Channel, which leads to Apra Harbor, the Philip-
pine Sea, and the Pacific Ocean.

•August 7, 2018—The U.S. Environmental 
Protection Agency announced settlements with four 
Oakland companies—Sierra Pacific Ready Mix, Ar-
gent Materials, National Recycling Corporation, and 
Nor-Cal Rock—over Clean Water Act violations. 

Under the terms of the settlements, the companies 
will pay a combined $137,000 in civil penalties and 
will better manage stormwater runoff. EPA partnered 
with the San Francisco Bay Regional Water Quality 
Control Board to inspect concrete, motor vehicle 
parts and recycling facilities in East and West Oak-
land. The inspections were part of an initiative by 
the California Environmental Protection Agency’s 
(CalEPA) statewide Environmental Justice Task 
Force, which focuses compliance and enforcement 
efforts related to air, water, toxics, solid waste, and 
pesticides. EPA conducted a total of six inspections 
between February and March 2017, which resulted in 
enforcement actions against:

•Sierra Pacific Ready Mix (also known as Allied 
Redy-Mix), a ready-mix concrete manufacturing 
facility—$72,169 penalty

•Argent Materials, a concrete and asphalt recy-
cling facility—$27,000 penalty

•National Recycling Corporation, a recycling 
facility—$23,106 penalty

•Nor-Cal Rock, a concrete and asphalt recycling 
company—$15,000 penalty 

Each of the companies failed to develop and imple-
ment an adequate stormwater pollution prevention 
plan and failed to use best management practices 
designed to prevent contaminants from entering 
stormwater. Sierra Pacific Ready Mix and Nor-Cal 
Rock also discharged stormwater containing indus-
trial pollutants without first obtaining a permit.

•July 24, 2018—The U.S. Environmental Protec-
tion Agency announced settlements with two Good-
year, Ariz.-based companies to resolve Clean Water 
Act violations. BioFlora, a fertilizer manufacturer, 
and Inventure Foods, a food manufacturer, will pay 
$39,000 and $79,957 in civil penalties, respectively. 

RECENT INVESTIGATIONS, SETTLEMENTS, 
PENALTIES AND SANCTIONS
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Each company has made improvements to their facili-
ties’ wastewater pretreatment systems to achieve com-
pliance with local and federal pretreatment standards. 
As part of negotiations with EPA, BioFlora installed 
a wastewater recycling system allowing it to become a 
zero-discharge facility. Inventure upgraded its waste-
water system and operations procedures through an 
Administrative Order on Consent. Improvements to 
the companies’ wastewater pretreatment systems will 
significantly reduce the volume of pollutants sent to 
Goodyear’s wastewater treatment system each year, 
including over 230,000 pounds of total dissolved sol-
ids, 44,000 pounds of oil and grease and 250 pounds 
of nutrients in the form of nitrogen and phosphorous. 
During inspections in 2016 and 2017, EPA found that 
BioFlora and Inventure discharged wastewater violat-
ing local and federal standards from their manufactur-
ing facilities into the City of Goodyear wastewater 
system. Municipal wastewater treatment facilities 
are not designed to treat industrial wastewater; as a 
result, industrial facilities are required under CWA to 
pretreat wastewater before it enters municipal drains. 
Both facilities discharge industrial wastewater into 
Goodyear’s sewer system, which in turn flows to the 
city’s 157th Avenue Water Reclamation Facility.

•July 17, 2018—The U.S Environmental Protec-
tion Agency announced a settlement with Electric 
Boat Corporation to resolve alleged violations of the 
Clean Water Act at Electric Boat’s Groton, Connect-
icut submarine assembly facility. Under the settle-
ment, Electric Boat is required to perform specific 
facility improvements to promote its compliance with 
EPA stormwater management requirements. The 
company will also pay a civil penalty of $60,000 as 
part of the settlement. Under the settlement, Elec-
tric Boat will install heavy metal filters on a select 
number of storm drains, outfit outdoor waste accu-
mulation containers with covers, and develop and 
implement improved specific stormwater manage-
ment training for shipyard trades. These measures will 
reduce pollution that can be picked up by stormwater 
and improve Electric Boat’s compliance with the 
company’s CWA stormwater discharge permit. After 
EPA informed Electric Boat of the alleged violations, 
Electric Boat responded promptly to address EPA’s 
concerns and worked to resolve the claims. During an 
April 2017 inspection, EPA found that Electric Boat 
had allegedly violated provisions of its CWA permit 

for stormwater discharges by failing to adequately 
implement best management practices to minimize 
the impacts of stormwater discharges on the Thames 
River. In addition, EPA inspectors observed that an 
Electric Boat employee had dumped used fiberglass 
resin into a storm drain. Compliance with environ-
mental requirements related to stormwater is impor-
tant to New England’s waters because stormwater is 
the leading cause of impairment of the region’s rivers, 
lakes and streams Stormwater runoff is generated 
from rain and snowmelt events that flow over land 
or impervious surfaces, such as paved streets, parking 
lots, and building rooftops, and does not soak into 
the ground. The runoff picks up pollutants like trash, 
chemicals, oils, metals, dirt and sediment that can 
harm our rivers, streams, lakes, and coastal waters.

•July 2, 2018—The U.S. Environmental Protec-
tion Agency reached a settlement with Supreme 
Group Guam LLC (Supreme) to resolve Clean Water 
Act violations at its fuel terminal at the Guam Inter-
national Airport in Tamuning, Guam. Supreme will 
pay a $150,000 penalty as part of the agreement. EPA 
inspected the facility in April 2017 and found that 
Supreme lacked a written Spill Prevention, Control, 
and Countermeasure (SPCC) plan that was certified 
by a professional engineer and included procedures 
to prevent and respond to oil spills. In addition, EPA 
found that Supreme was operating without a facility 
response plan (FRP), which helps staff plan how they 
would prevent or respond to an oil spill. FRPs also 
help local and regional response authorities better 
understand potential hazards and response capabili-
ties in their area.

•July 2, 2018—The U.S. Environmental Protec-
tion Agency has reached an agreement with Cabras 
Marine Corp. to reduce discharges of oil, metals and 
other contaminants into Apra Harbor, Guam. In 
March 2017, EPA conducted an inspection of the 
Cabras Marine facility and found multiple violations 
of the Clean Water Act. Those violations included 
discharge of industrial stormwater without a permit, 
failure to properly maintain containment berms, 
failure to control sandblast grit and paint particles, 
improper storage of used oil, and inadequate controls 
for leaking oil. Cabras Marine’s operations include 
boat, chassis and engine repair, fabrication, sandblast-
ing, and material storage and disposal. Cabras Marine 
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will file a final report with EPA documenting comple-
tion of the work required under the settlement.

•June 20, 2018—The U.S. Environmental Protec-
tion Agency reached a settlement with Taylor Farms 
Retail, Inc. over Clean Water Act violations at its 
refrigerated warehouse and food processing facil-
ity in Salinas, California. Under the terms of the 
settlement, the company will take steps to prevent 
pollutants from discharging in industrial stormwater 
and pay a penalty of $67,640. EPA inspected Taylor 
Farms’ facility in November 2016 and found the 
company failed to obtain a stormwater discharge 
permit from the California State Water Resources 
Control Board. Stormwater runoff from Taylor Farms 
discharges into Alisal Creek, a tributary to the Old 
Salinas River, which flows into Monterey Bay. EPA 
also found the facility was operating without a storm-
water pollution prevention plan and failed to conduct 
required annual employee training on minimizing 
pollutants in stormwater runoff. The company has 
obtained the necessary permit and come into compli-
ance with CWA requirements.

•June 19, 2018—The U.S. Environmental Protec-
tion Agency has announced an agreement with Her-
zog Wine Cellars over violations of the federal Clean 
Water Act. The settlement requires the company 
to pay a $70,000 penalty after an EPA inspection 
found the company was discharging wastewater that 
violated local and federal standards from its produc-
tion operations into the City of Oxnard, California’s 
sanitary sewer. Herzog Wine Cellars, also known as 
Royal Wine Corporation, produces kosher wine at its 
Ventura County facility. An EPA inspection in 2015 
found that wastewater from cleaning and sterilizing 
operations exceeded the limits for total suspended 
solids. The facility also discharged acidic wastewater 
to the city of Oxnard’s sanitary sewer, which eventu-
ally enters the Pacific Ocean. As part of a prior 2016 
agreement with EPA, Herzog Wine Cellars upgraded 
its on-site wastewater treatment system to comply 
with the company’s industrial wastewater discharge 
permit requirements and prevent pretreatment viola-
tions. The company has since achieved consistent 
compliance with the applicable pretreatment stan-
dards. Industrial wastewater discharges must meet 
CWA standards for pH (acidity). Low pH wastewater 
is corrosive and can compromise the integrity of the 

wastewater collection system pipes, leading to po-
tential leakage. Both low and high pH can damage 
bacteria and micro-organisms that effectively treat 
sewage.

Civil Enforcement Actions and Settlements—
Chemical Regulation and Hazardous Waste

•August 8, 2018— EPA Region 7 has reached an 
administrative settlement with GBW Railcar Servic-
es, LLC, to resolve violations of the Resource Conser-
vation and Recovery Act (RCRA). The agreement is 
expected to improve the company’s management of 
hazardous waste at six facilities in Kansas and Nebras-
ka. The company will take steps to ensure its opera-
tions are complying with environmental regulations 
that protect communities and the environment from 
potential exposure to hazardous waste. EPA alleged 
GBW to be in violation of several RCRA require-
ments at six of its facilities in Coffeyville, Cummings, 
Junction City, and Neodesha, Kansas; and Omaha, 
Nebraska. GBW is required to submit documentation 
within 60 days to EPA for each facility to demon-
strate that accurate hazardous waste determinations 
have been performed. GBW will also submit two Bi-
Annual Compliance Reports to EPA to demonstrate 
ongoing compliance with RCRA. As part of the 
settlement, the company has also agreed to pay a civil 
penalty of $150,731. RCRA gives EPA the authority 
to regulate hazardous waste from creation to disposal. 
This includes the generation, transportation, treat-
ment, storage, and disposal of hazardous waste. GBW 
facilities manage ignitable, corrosive, and toxic haz-
ardous wastes that could potentially affect surround-
ing groundwater and surface water. EPA actively seeks 
to prevent potential catastrophic events by enforcing 
safeguards and preventative measures.

•July 24, 2018—The U.S. Department of Justice, 
U.S. Environmental Protection Agency and State 
of West Virginia announced a settlement with CSX 
Transportation Inc. to resolve its liability for state 
and federal water pollution violations related to a 
2015 oil spill caused by a train derailment in Mount 
Carbon, West Virginia. Under the terms of the settle-
ment, CSX Transportation will pay penalties of $1.2 
million to the United States and $1 million to West 
Virginia. On February 16, 2015, a CSX Transporta-
tion train with 109 railcars carrying crude oil derailed 
in Mount Carbon. Twenty-seven tank cars, each 
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containing approximately 29,000 gallons of Bakken 
crude oil, derailed, and about half of the tank cars 
ignited. The resulting explosions and fires destroyed 
an adjacent home and garage. Local officials declared 
a state of emergency, nearby water intakes were shut 
down, and residents in the area were evacuated. EPA 
and the West Virginia Department of Environmental 
Protection joined with other federal, state, and local 
agencies in responding to the incident. In response 
to federal and state orders, CSX Transportation has 
taken steps to remedy the damage and disruption 
caused by the oil spill. Separately, under a state-
negotiated provision, CSX Transportation will help 
improve surface water quality in the area impacted by 
the oil spill through a contribution of $500,000 to a 
state-administered fund to upgrade a water treatment 
facility in Fayette County, West Virginia. Some of the 
oil discharged during and following the train derail-
ment flowed into the Kanawha River and Armstrong 
Creek. Freshwater bodies are particularly sensitive to 
fuel spills, which may damage fish and bird habitat 
and threaten drinking water supplies. 

•July 17, 2018—The U.S. Environmental Protec-
tion Agency announced settlements with four New 
England companies that resolve alleged violations of 
the Emergency Planning and Community Right to 
Know Act (EPCRA), which requires companies and 
organizations to report their use and release of toxic 
chemicals. The companies are Atlantic Footcare of 
North Smithfield, R.I., Smith & Wesson of Spring-
field, Massachusetts, Masters Machine Co. of Round 
Pond, Maine, and Bath Iron Works of Bath, Maine. 
The settlement with Bath Iron Works also resolves al-
leged Clean Water Act violations. All four companies 
promptly corrected the EPCRA violations after EPA 
inspections, and have filed required reports of their 
use of toxic chemicals under EPA’s Toxic Release 
Inventory (TRI) program, allowing the public and 
local officials to access data about toxic chemicals 
used and released in their communities. Each com-
pany agreed to pay a civil penalty and improved its 
compliance with TRI requirements; Bath Iron Works 
is also now in compliance with the company’s Clean 
Water Act discharge permit. The permit requires the 
company to minimize the exposure of waste from the 
shipbuilding process, such as metal shavings and grit 
from sand blasting operations, so that when it rains 
these pollutants do not flow into the Kennebec River. 

Bath Iron Works will pay a $355,000 penalty under 
the settlement with EPA.

The obligation to report toxic chemical use and 
releases under the Toxic Release Inventory program is 
included in EPCRA, enacted in 1986, in response to 
concerns regarding the environmental and safety haz-
ards posed by the use and release of toxic chemicals. 
The yearly submission of Toxic Release Inventory 
forms is a key component of the statute. They ensure 
that citizens and public safety officials have access to 
information about chemicals at nearby facilities, their 
uses, and releases into the environment. Making such 
information available to the public and municipal 
officials also creates a strong incentive for companies 
to reduce or eliminate the use of toxic chemicals and 
improve overall environmental performance and 
safety.

•July 9, 2018—The U.S. Department of Justice, 
the U.S. Environmental Protection Agency and the 
Rhode Island Department of Environmental Man-
agement (RIDEM) announced that two subsidiaries 
of Stanley Black & Decker, Inc.—Emhart Industries 
Inc. and Black & Decker, Inc.—have agreed to clean 
up dioxin contaminated sediment and soil at the 
Centredale Manor Restoration Project Superfund 
Site in North Providence and Johnston, Rhode 
Island. The settlement, which includes cleanup work 
in the Woonasquatucket River (River) and border-
ing residential and commercial properties along the 
River, requires the companies to perform the rem-
edy selected by EPA for the Site in 2012, which is 
estimated to cost approximately $100 million, and 
resolves longstanding litigation. The cleanup remedy 
includes excavation of contaminated sediment and 
floodplain soil from the Woonasquatucket River, 
including from adjacent residential properties. Once 
the cleanup remedy is completed, full access to the 
Woonasquatucket River should be restored for local 
citizens. The cleanup will be a step toward the State’s 
goal of a fishable and swimmable river. The work will 
also include upgrading caps over contaminated soil 
in the peninsula area of the Site that currently house 
two high-rise apartment buildings. The settlement 
also ensures that the long-term monitoring and main-
tenance of the site, as directed in the remedy, will be 
implemented to ensure that public health is protect-
ed. Under the settlement, Emhart and Black & Deck-
er will reimburse EPA for approximately $42 million 
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in past costs incurred at the Site. The companies will 
also reimburse EPA and the State of Rhode Island for 
future costs incurred by those agencies in overseeing 
the work required by the settlement. The settlement 
will also include payments on behalf of two federal 
agencies to resolve claims against those agencies. 
These payments, along with prior settlements related 
to the Site, will result in a 100 percent recovery for 
the United States of its past and future response costs 
related to the Site. Litigation related to the Site has 
been ongoing for nearly eight years. While the Fed-
eral District Court found Black & Decker and Emhart 
to be liable for their hazardous waste and responsible 
to conduct the cleanup of the Site, it had also ruled 
that EPA needed to reconsider certain aspects of that 
cleanup. EPA appealed the decision requiring it to 
reconsider aspects of the cleanup. This settlement, 
once entered by the District Court, will resolve the 
litigation between the United States, Rhode Island, 
and Emhart and Black and Decker, allowing the 
cleanup of the Site to begin. The Site spans a one and 
a half mile stretch of the Woonasquatucket River and 
encompasses a nine-acre peninsula, two ponds and a 
significant forested wetland. From the 1940s to the 
early 1970s, Emhart’s predecessor operated a chemical 
manufacturing facility on the peninsula and used a 
raw material that was contaminated with 2,3,7,8-tet-
rachlorodibenzo-p-dioxin, a toxic form of dioxin. El-
evated levels of dioxins and other contaminants have 
been detected in soil, groundwater, sediment, surface 
water and fish. The Site was added to the National 
Priorities List (NPL) in 2000, and in December 2017, 
EPA included the Centredale Manor Restoration 
Project Superfund Site on a list of Superfund sites 
targeted for immediate and intense attention. Several 
short-term actions were previously performed at the 

Site to address immediate threats to the residents and 
minimize potential erosion and downstream transport 
of contaminated soil and sediment. This settlement is 
the latest agreement EPA has reached since the Site 
was listed on the NPL. Prior agreements addressed 
the performance and recovery of costs for the past 
environmental investigations and interim cleanup 
actions from Emhart, the barrel reconditioning com-
pany, the current owners of the peninsula portion of 
the Site, and other potentially responsible parties.

•June 26, 2018—The U.S. Environmental Protec-
tion Agency announced Northeast Dredging Equip-
ment Company, LLC has completed the installation 
of two cleaner diesel engines on a floating crane as 
part of a legal settlement reached in April of 2017 for 
alleged violations of the Marine Protection, Research, 
and Sanctuaries Act. As part of the settlement, 
Northeast Dredging LLC invested at least $250,000 
to replace two old diesel engines from its floating 
crane with cleaner models, resulting in improved 
water and air quality. The crane operates in or around 
the New York/New Jersey Harbor. In addition, North-
east Dredging paid a $100,000 penalty. Among the al-
leged violations were placement of dredged materials 
in an unauthorized location in the Atlantic Ocean. 
The purchase and installation of these engines is con-
sidered by EPA to be a “supplemental environmental 
project,” which is an environmentally-beneficial 
project that a business or individual voluntarily agrees 
to undertake in partial settlement of violations. The 
new cleaner diesel engines installed emit 71 percent 
less nitrogen oxides and 86 percent less particulate 
matter than the 1972 diesel engines they replaced.
(Andre Monette)
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LAWSUITS FILED OR PENDING

Cross-border pollution, which has plagued the 
region in and around the Tijuana River watershed in 
southern San Diego County since the 1930s, has been 
flaring up again, leading to a lawsuit by local agencies 
against the commission overseeing the capture and 
treatment of fugitive flows. [City of Imperial Beach, et 
al. v. International Boundary Commission, Case No. 
3:18-cv-00457-JM-JMA (S.D. Cal. 2018).]

Transboundary flows, which can be comprised of 
treated and untreated wastewater, often carry substan-
tial amounts of sediment, trash, and other pollutants. 
Human bacterial and viral pathogens have histori-
cally been detected in the surf zone of the Tijuana 
River during wet weather. Treatment of these flows, 
which are largely produced in Mexico, is further 
complicated by Tijuana’s challenging topography, 
with many canyons and hillsides, which drain toward 
the international border. When it rains, the existing 
infrastructure on the U.S. side is unable to stem the 
large volumes of polluted runoff flowing down the 
river channel. Even without rain, equipment failures 
or broken lines in Tijuana regularly lead to cross-bor-
der spills. Further, ocean currents carry pollutants and 
contaminants from the shoreline of the Tijuana River 
Valley upcoast to California beaches. 

The City of San Diego has declared a continued 
state of emergency since September 1993 in connec-
tion with these discharges. In March 2017, the gov-
ernment of Baja California also declared an environ-
mental state of emergency due to excessive volumes 
of raw sewage flowing from the Tijuana sewage collec-
tion system into waters in the city of Tijuana and the 
Tijuana River Valley.

Background

The Tijuana River watershed is approximately 
1,700-square miles and straddles the U.S.- Mexico 
international border. The watershed is a diverse and 
complex drainage system ranging from 6,000-foot 
high pine forest-covered mountains to the tidal 
saltwater estuary at the mouth of the Tijuana River. 

Nearly three-quarters of the watershed is located 
in Mexico, but the watershed drains to the Pacific 
Ocean in the U.S. through the eight-square-mile 
Tijuana River Valley, located adjacent to the border. 

The Tijuana River Valley’s aquatic system consists 
of three general components: the river, the estuary, 
and the ocean shoreline. The Tijuana River Estuary, 
a marine-dominated estuary with habitats as diverse 
as sand dunes and beaches, vernal pools, tidal chan-
nels, mudflats, coastal sage scrub occupied by multiple 
endangered species, was established by the Coastal 
Zone Management Act and the California State Park 
and Recreation Commission as a Natural Reserve.

Issues related to the Tijuana River Valley’s aquatic 
system fall under the jurisdiction of the Interna-
tional Boundary and Water Commission (IBWC), an 
agency established by the U.S.-Mexico Convention 
of March 1, 1889, for the purpose of applying the 
rules in a 1884 Convention and resolving disputes 
over the international boundary line formed by the 
Rio Grande and the Colorado rivers. In 1944, by 
treaty between the U.S. and Mexico (1944 Treaty) on 
the Utilization of Waters of the Colorado River and 
Tijuana Rivers and of the Rio Grande, the IBWC was 
authorized to exercise the rights and obligations of 
both governments under the Treaty and to give atten-
tion to the issue of border sanitation.

The IBWC consists of a U.S. Section (USIBWC) 
and a Mexican Section, Comisión Internacional de 
Límites y Agua (CILA), each with exclusive jurisdic-
tion and control over matters and within the territo-
rial limits of their respective countries. 

Decisions of the IBWC are recorded in the form 
of “Minutes,” which become binding on the parties if 
not disapproved within 30 days.

Progress by the ‘Minute’

On September 24, 1979, the IBWC submitted 
Minute 261, which the U.S. and Mexico approved, 
whereby the IBWC agrees to “give permanent atten-
tion to border sanitation problems and give currently 

CROSS-BORDER U.S.-MEXICO SEWAGE POLLUTION CLAIM 
MAKES ITS WAY TO FEDERAL COURT
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existing problems immediate and priority attention.” 
In 1990, the IBWC entered into an international 

agreement, known as Minute 283, for the construc-
tion, operation, and maintenance of the South Bay 
International Wastewater Treatment Plant (SBI-
WTP). The SBIWTP’s purpose is to capture (within 
the facilities’ designed capacity), and treat to second-
ary standards Tijuana wastewater that would other-
wise flow into the United States through the Tijuana 
River and its tributaries, for eventual discharge in the 
Pacific Ocean through the South Bay Ocean Outfall 
under a Clean Water Act National Pollutant Dis-
charge Elimination System (NPDES) Permit. Minute 
283 provided that Mexico had the primary responsi-
bility for preventing the discharge of wastewater to 
receiving waters in the Tijuana River Valley, and the 
USIBWC had the role of assisting with equipment, 
maintenance and resources in the containment of 
wastewater discharges through utilization of collec-
tors which collect and divert untreated sewage and 
other dry transboundary flows to the SBIWTP for 
treatment. Congress authorized the construction of 
the SBIWTP and appropriated necessary funds for 
its construction and operation. Minute 283 located 
the SBIWTP in the United States; it is owned and 
administered by the USIBWC and is operated and 
maintained by a private contractor, Veolia Water 
North America – West, LLC. 

The San Diego Regional Water Quality Control 
Board (RWQCB) began regulating discharges of 
waste from the SBIWTP on November 14, 1996 by 
Order No. 96-50 and National Pollutant Discharge 
Elimination System Permit No. CA0108928. The 
San Diego RWQCB currently regulates the SBIWTP 
by Order No. 2014-0009 (2014 NPDES Permit).

In October 2015, the USIBWC and CILA signed 
Minute 320, which established a framework for ad-
dressing the solid waste, sediment, and water qual-
ity problems in the Tijuana River watershed. This 
resulted in the formation of a binational water quality 
working group as well as an executive-level bination-
al core group (BCG). 

A Persistent and Growing Problem

Rapid population growth within the watershed and 
unplanned housing developments, combined with ag-
ing infrastructure and treatment facilities are increas-
ing the volume of uncontrolled transboundary flows, 
leading to frequent beach closures in Imperial Beach 

and other neighboring San Diego beaches.
Dry-weather flows in the Tijuana River, averag-

ing around 14 million gallons per day are captured 
in Tijuana and diverted from the river’s main chan-
nel through a pump station operated by CILA and 
through other Mexico-side infrastructure. Under 
certain circumstances, such as when Tijuana’s sewer 
system fails or due to other problems with the river 
diversion infrastructure, uncollected flows reach the 
tributaries into the United States. Five of these tribu-
taries contain canyon collector systems, which collect 
and divert the flows for treatment at the SBIWTP. 
However, the flows often exceed the SBIWTP treat-
ment capacity.

During wet weather, the problem is exacerbated 
as the Tijuana River swells considerably. Stormwater 
can increase flow volume to over one billion gallons 
per day. After almost any rain event, flows in the Ti-
juana River exceed 27 million gallons per day, a level 
that surpasses CILA’s wastewater treatment capacity. 
Under those conditions, Mexico-side diversion infra-
structure in the main channel of the Tijuana River 
are shut down, and water flows from Mexico into the 
United States through the Tijuana River, ultimately 
draining into the U.S. waters of the Pacific Ocean 
south of Imperial Beach. Depending on the amount 
and frequency of rainfall, it may be days, weeks, or 
months, before the Tijuana River’s flow falls below 
the 27 million gallons per day threshold at which 
the Mexico-side diversion infrastructure can resume 
operation. 

The December 2017 Workshop                   
and Ensuing Lawsuit

On September 27, 2017, following a significant 
cross-border raw sewage release a few months earlier 
in February, the City of Imperial Beach (Imperial 
Beach), the San Diego Unified Port District (Port 
District), and the City of Chula Vista notified the 
USIBWC and Veolia Water North America -West, 
LLC., of their intent to sue over Tijuana River Valley 
pollution discharges. On October 12, 2017, the San 
Diego RWQCB issued a tentative draft order (Order 
No. R9-2017-0135) requiring the IBWC to produce 
a water and sediment quality monitoring plan for the 
Tijuana River. 

The result was a workshop meeting on December 
12, 2017 (Workshop) between the Department of Jus-
tice, U.S. Environmental Protection Agency, Depart-
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ment of State, the USIBWC, and the cities of Impe-
rial Beach, San Diego, National City, the County of 
San Diego, the San Diego Unified Port District, and 
the San Diego RWQCB. The Workshop resulted in 
a distilled list of priority projects; the cities and San 
Diego RWQCB also sought certain commitments 
from the USIBWC to address cross-border pollution. 
The projects included: 1) a main river channel pol-
lution interception facility with a conveyance to the 
SBIWTP; 2) enhanced wastewater capture and con-
trol facilities in the hills west of the Tijuana River’s 
intersection with the international border, including 
a new collector/diversion in Yogurt Canyon; and 3) a 
functioning water quality monitoring and assessment 
program.

In a letter response to the State Water Resources 
Control Board dated March 1, 2018, the IBWC stat-
ed that, among other things, the USIBWC structure 
“does not contemplate the sort of unilateral commit-
ments and decisions on infrastructure investments 
outlined by the Water Board,” that the USIBWC’s 
role under the 1944 Water Treaty does not make it 
the agency that, under U.S. law, is “responsible for 
managing transboundary trash, sewage, and sediment 
discharges” from Mexico, and that the USIBWC can-
not commit to funding projects for which it has not 
received appropriations from Congress.

On March 2, 2018, Imperial Beach joined Chula 
Vista and the Port of San Diego in a federal lawsuit 
in the U.S. District Court for the Southern District 
of California against the USIBWC et al., alleging the 
USIBWC repeatedly failed to take measures to ad-
dress pollution in the Tijuana River Valley under the 
Clean Water Act (CWA) and the Resource Conser-
vation and Recovery Act (RCRA). Specifically, the 

lawsuit alleges violations of §§ 1311(a) and 1342 of 
the CWA, which prohibit the discharge of pollutants 
without NPDES permit or in violation of NPDES 
permit. The complaint also claims regarding the 
alleged violation of § 6972(a)(1)(B) of the RCRA 
(RCRA Citizen Suit provision), which authorizes any 
person to commence a civil action against a past or 
present owner or operator of a wastewater treatment 
facility who may have contributed or is now contrib-
uting to the handling, storage, treatment, transporta-
tion, or disposal of any solid or hazardous waste which 
may present an imminent and substantial endanger-
ment to health or the environment. 

In their prayer for relief, plaintiffs requested: 1) 
injunctive and equitable relief to compel defendants 
to comply with CWA and RCRA, including an order 
enjoining discharges of pollutants and solid and/or 
hazardous wastes; 2) civil penalties; 3) litigation costs 
and reasonable attorneys’ fees; (4) prejudgment inter-
est; and 5) any other and further relief as the court 
deems just, proper, and appropriate.

Conclusion and Implications

On August 13, 2018, the Department of Justice 
argued in court that the case must be dismissed on the 
ground that the USIBWC did not create the pollu-
tion, and therefore the federal agency and the civilian 
contractor that manages the SBIWTP are not respon-
sible for the problem. The federal judge overseeing 
the case plans to visit the border to assess the situa-
tion before he issues a decision on the government 
request for dismissal. A decision on the Department 
of Justice motion could come relatively soon.
(Maya Mouawad, Steve Anderson)

On August 3, 2018, almost 300 Navajo farmers 
and ranchers filed a complaint for personal injuries 
and damages against the United States, U.S. Environ-
mental Protection Agency (EPA) and the Gold King 
mining companies in the U.S. District Court of New 
Mexico. This latest lawsuit marks the fifth against the 
EPA for the Gold King Mine waste spill in August 

2015. The complaint seeks, inter alia, declaratory and 
injunctive relief, and costs and attorneys’ fees. 

The Gold King Mine, located near the Animas 
River at Silverton, Colorado, suffered a massive spill 
three years ago. The Animas River is a tributary of 
the San Juan River running from the San Juan Moun-
tains of Colorado through Silverton and Durango, 

GOLD KING MINE SPILL, IMPACTING COLORADO AND NEW MEXICO—
FIFTH FEDERAL LAWSUIT FILED AGAINST EPA 

BY NAVAJO FARMERS AND RANCHERS 
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Colorado and then stretching into the San Juan River 
in Farmington, New Mexico. A federal report issued 
in April 2016 concluded the spill was EPA’s fault. [Al-
len, et al. v. United States of America, Case No. 18-cv-
00744-WJ-KK (D. N.M. Aug. 3, 2018).]

Background

The spill was caused when Environmental Res-
toration, an EPA contractor, accidently breached a 
containment wall in a plugged mine tunnel. Colorado 
environmental officials had in years past approved a 
plan to plug the tunnels of a closed companion mine 
resulting in a huge, toxic wastewater storage facility. 
Discharge from the spill, reflected in a bright yellow 
plume, carried an estimated 880,000 pounds of heavy 
metals into New Mexico including arsenic, lead, 
copper, zinc and mercury. Municipal and community 
water systems in New Mexico’s San Juan County 
were forced to stop drawing water from the River for 
drinking, irrigation or livestock watering. The spill 
immediately had a negative impact on tourism with 
people choosing not to book fishing trips on the San 
Juan River. 

Sometime after the Gold King Mine closed, toxic 
wastewater began leaking from the mine. The EPA 
hired a contractor to use an excavator to cover the 
portal entrance of the mine, while being supervised 
by EPA and Colorado employees. According to 
Colorado Division of Reclamation Mining and Safety 
records and EPA’s work plan, the risk of “blowout” 
was known by the crew. The excavator destroyed the 
plug blocking the toxic water and over several days, 3 
million gallons of wastewater flowed out of the mine 
and into the Animas River. 

The effects of the spill were devastating and imme-
diate. Over 880,000 pounds of metal was released into 
the Cement Creek tributary of the Animas River. 
A mustard-colored plume flowed down the Animas 
River into the San Juan River and through Navajo 
Nation lands. The plume traveled down the San Juan 
River into Utah, reaching Lake Powell within a week 
of the “blowout.” The metal concentrations in the 
water exceeded both federal and state drinking water 
standards affecting New Mexico residents, tourism, 
livestock, agriculture, and the local environment. 
The effects were felt by those in Colorado, New 
Mexico, and Utah including the Navajo Nation and 
Southern Ute Indian Reservations. 

The EPA’s response to the Animas spill was highly 

criticized by the media and local residents, in part, 
because the EPA did not alert the public to the spill 
for 24 hours. The EPA has since taken responsibility 
for the cleanup, creating drainage impoundments and 
expending millions of dollars in reimbursements to 
state, federal, and local entities. 

The Claims

The Navajo Nation’s claims for money damages as 
compensation for personal injury and property dam-
age are brought against the United States under the 
Federal Tort Claims Act (FTCA), 28 U.S.C. Section 
2761 et seq. The complaint details each plaintiff ’s 
factual circumstances as it relates to the spill. The 
common thread among the plaintiffs is that they all 
depend on the San Juan River for various water uses. 
In addition, the complaint states:

. . .[a]s members of the Navajo Nation, plaintiffs 
have an enormous cultural and spiritual connec-
tion to the land and waters of the Animas River 
and San Juan Rivers. As a result of the spill, 
plaintiffs have experienced great spiritual and 
emotional distress. Complaint at § 8.

The complaint alleges, inter alia, that the Gold 
King Mine spill forced plaintiffs:

. . .to locate alternative water sources at great 
expense of money, time and labor. Even where 
plaintiffs were able to locate alternative water 
sources, these water sources were inadequate to 
irrigate crops and plaintiffs lost all or most of 
their harvests. Id. at § 6.

The complaint further alleges defendants:

. . .blatantly disregarded known pressurized 
conditions at the Gold King Mine site and con-
ducted activities on-site in a reckless manner 
indifferent to the likely impact on downstream 
communities. Id. at § 376.

Plaintiffs also cite the “Rule in Rylands v. Fletcher,” 
an 1868 decision by the House of Lords of the United 
Kingdom that established a new area of English tort 
law. 

Under the Rule:
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. . .the person who for his own purposes brings 
on his land and collects and keeps there any-
thing likely to do mischief if it escapes, must 
keep it in at his peril, and, if he does not do 
so, is prima facie answerable for all the damage 
which is the natural consequence of its escape.” 
(https://en.wikipedia.org/wiki/RylandsvFletch-
er). 

In that case, defendant Rylands hired indepen-
dent contractors to construct a reservoir on 
his property. Because they were independent 
contractors, Rylands had no involvement in 
the construction. As construction of the reser-
voir commenced, the independent contractors 
discovered old mine shafts. Rather than plug or 
block them, they continued construction. The 
reservoir subsequently burst resulting in flooding 

to Rylands’ neighbor’s mine. Fletcher, Ryland’s 
neighbor, pursued negligence claims against 
Ryland. The lower sitting judges found in favor 
of Rylands, however, the higher court found for 
Fletcher establishing the Rule. 

Conclusion and Implications

The EPA has previously acknowledged responsibil-
ity for clean-up at the Gold King Mine. This latest 
lawsuit by hundreds of Navajo farmers and ranchers 
represents the largest group to file suit in response 
to the massive toxic spill. There are thousands of 
inactive mines in the western United States that are 
leaking or have the potential to leak toxic wastewa-
ter. This latest lawsuit again underscores the need to 
address how abandoned mining sites are maintained 
and cleaned up. 
(Christina J. Bruff)

https://en.wikipedia.org/wiki/RylandsvFletcher
https://en.wikipedia.org/wiki/RylandsvFletcher
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JUDICIAL DEVELOPMENTS

On July 23, 2018, the U.S. Court of Appeals for 
the Second Circuit, in Cooling Water Structure Intake 
Coalition, et al., v. U.S. EPA, denied several envi-
ronmental conservation groups’ and industry associa-
tions’ petition for review of the U.S. Environmental 
Protection Agency’s (EPA) August 2014 Final Rule 
that established requirements for Cooling Water 
Intake Structures (CWIS). EPA’s new regulation 
requires CWIS that withdraw more than 2 million 
gallons of water a day (mdg) with at least 25 per-
cent used for cooling, to minimize impingement and 
entrainment. 

Supported by the U.S. Fish and Wildlife Service 
(FWS) and the National Marine Fisheries Service 
(NMFS) (cumulatively: the Services), through a 
jointly issued Biological Opinion (BiOp), the Final 
Rule withstood challenge under the Endangered 
Species Act (ESA). The court upheld the Final Rule 
and held that the EPA gave adequate notice of its 
rulemaking

Background and The Final Rule

Regulations for Cooling Water Intake Structures 
are heavily debated, as any implemented standard 
will affect thousands of industrial facilities across the 
nation. Cooling water is withdrawn to dissipate waste 
heat from various industrial processes. As a natural 
byproduct of the ordinary maintenance and use of 
CWIS, billions of aquatic organisms are removed and 
killed. In response, § 316(b) of the Clean Water Act 
(CWA) requires the EPA to formulate regulations 
that seek to minimize these environmental impacts.

To comply with § 316(b), in 2014 the EPA pro-
mulgated its National Pollutant Discharge Elimina-
tion System—Final Regulations to Establish Require-
ments for Cooling Water Intake Structures at Exist-
ing Facilities and Amend requirements at Phase I 

Facilities (Rule), 79 Fed. Reg. 48,300 (Aug. 15, 2014) 
(codified at C.F.R. pts. 122, 125). The Rule regulates 
CWIS in existing power plants and manufacturing fa-
cilities that withdraw mdg where 25 percent or more 
is used for cooling. The requirements are implement-
ed through National Pollutant Discharge Elimination 
System (NPDES) permits and are applied to CWIS’:

. . .location, design, construction, and capac-
ity…[to] reflect the best technology available for 
minimizing adverse environmental impact.

The Rule’s new impingement and entrainment 
standards are to be enforced by the NPDES permit 
system.

Impingement occurs when aquatic organisms 
are pinned against or become trapped in or near 
the intake structure or its screen. The new rule also 
includes a national standard for impingement mortal-
ity based on seven options that a facility owner may 
choose as the Best Technology Available (BTA) for 
reducing impingement. Entrainment occurs when 
aquatic organisms are drawn into the CWIS water 
flow and enter the structure and its cooling system. 
With respect to entrainment, the Rule sets a national 
standard of BTA for site-specific determination of 
mitigation requirements at a particular CWIS.

The Services concluded in their joint BiOp that 
the proposed rule included certain process-based 
protections that ensured that the operation of CWIS 
was not likely to “jeopardize” the continued existence 
of listed species or “adversely modify” their critical 
habitat within the meaning of § 7 of the ESA. 

Ultimately, the court agreed with the Services’ 
analysis despite receiving petitions challenging the 
Rule from both environmental and industry petition-
ers. The court’s reasoning is further explained below.

EPA’S SECTION 316(B) NPDES RULE FOR COOLING WATER INTAKE 
STRUCTURES UPHELD BY SECOND CIRCUIT

Cooling Water Structure Intake Coalition, et al., v. U.S. Environmental Protection Agency, et al,
 ___F.3d___, Case No. 14‐4645 (2nd Cir. July 23, 2018).
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The Second Circuit’s Decision

Entrainment and Impingement Standards

The environmental petitioners challenged the 
Rule’s entrainment and impingement standards as a 
violation of the CWA. They also claimed that the 
Rule’s definition of a “new unit” is a violation of the 
Administrative Procedure Act (APA) and that the 
BiOp was not sufficiently supported and thus does not 
comport with ESA standards. 

With respect to the entrainment standards, the 
environmental petitioners disagreed with the EPA’s 
recognition that closed-cycle cooling is not the 
national BTA and that the BTA may be determined 
on a site-specific basis through a process held by the 
directors of NPDES programs (Directors). However, 
the court held that a “one-size-fits-all” approach to 
entrainment was infeasible because closed-cycle cool-
ing cannot be retrofitted to many existing facilities 
on a national scale. The court also held that the EPA 
did not act arbitrarily and capriciously in its conclu-
sion because it utilized multiple reasonable factors, in 
making its determination. The court also allowed the 
Directors to base their BTA determinations under § 
316(b) of the CWA in part, on a cost-benefit analysis.

The court then turned to the environmental peti-
tioners’ challenges to the Rule’s impingement stan-
dards. Similarly, the court rejected the argument that 
closed-cycle cooling should be the BTA to minimize 
impingement mortality and that it was not arbitrary 
or capricious to reject the technology as the BTA 
on a nationwide scale. Instead, the court upheld the 
EPA’s standard of allowing the Directors to determine 
whether a facility’s impingement technologies are 
adequate. The court also agreed with the EPA’s exclu-
sion of certain species from its calculation of impinge-
ment mortality and concluded that it was adequately 
supported by data showing that the mortality of the 
excluded species was not contingent on the CWIS’s 
impingement technology.

New Unit Definition

The environmental petitioners also challenge the 
EPA’s definition of “new unit” to “exclude rebuilt, 
repowered, and replacement units” under the Ad-
ministrative Procedure Act (APA). The court upheld 
the Rule and reasoned that an agency may modify a 
rule through the notice-and-comment process so long 

as the modification was rational—which the court 
noted that the EPA properly did. 

No Jeopardy Finding

The court also rejected all challenges claiming that 
the Services, who provided the joint BiOp and In-
cidental Take Systems (ITS), and upheld the BiOp’s 
findings with respect to the Rule. The court largely 
deferred to the determinations of the Services and 
concluded that the Services’ “no-jeopardy” finding 
was procedurally and substantively sound, meaning 
that the BiOp and Rule both sufficiently established 
their compliance with ESA standards and procedural 
processes.

Notice and Comment

The industry petitioners argued that the EPA pro-
cedurally violated the APA by failing to provide the 
public with adequate notice of and an opportunity to 
comment on various provisions of the Rule. However, 
the court concluded that the Rule is the logical ex-
tension of the proposed rule and that the EPA “fairly 
apprised interested persons” of compliance with the 
ESA during its comment period. Further, the court 
noted that the public has no independent right to 
comment on these circumstances, under § 7(a)(2) of 
the ESA.

Allegations of Unlawful Delegation                
of Regulatory Authority

The industry petitioners also substantively chal-
lenged the Rule on the grounds that the EPA ex-
ceeded the scope of § 316(b) by unlawfully delegating 
regulatory authority to the Services. However, the 
court noted that the Rule did not grant Directors 
vested authority to establish permit requirements and 
that the agencies ultimately still have the power for 
permit issuance.

Additional Claims

Similar to the environmental petitioners’ challeng-
es to the BiOp, industry petitioners also claimed that 
the EPA’s biological evaluation, the Services’ BiOp, 
and the factual support of each were deficient. How-
ever, the court disagreed and held that the BiOp’s 
environmental analysis was properly supported. The 
court also disagreed with the industry petitioner’s 
argument that the EPA failed to give adequate notice 
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of the Rule’s new definition of “new unit” and noted 
that challengers had adequate opportunity to com-
ment. Finally, the court rejected the argument that 
the EPA acted arbitrarily and capriciously with 
respect to the NPDES permitting process. The court 
largely deferred to the EPA’s findings and interpreta-
tion of the Rule.

Conclusion and Implications

The Second Circuit rejected all the environmental 
and industry petitioner’s arguments. As a result, the 
2014 CWIS final regulations remain effective and the 
court unequivocally deferred to the EPA in its final 
interpretation of § 316(b) of the Clean Water Act.
(Rachel S. Cheong, David Boyer)

In Deschutes River Alliance v. Portland General Elec-
tric Company, plaintiff Deschutes River Alliance filed 
suit against Portland General Electric Company and 
The Confederated Tribes of the Warm Springs Reser-
vation of Oregon (Tribes), the co-owners and opera-
tors of the Pelton Round Butte Hydroelectric Project 
(Project) on the Deschutes River. Plaintiff alleged 
defendants were operating the Project in violation of 
the federal Clean Water Act (CWA). On cross-mo-
tions for summary judgment, the U.S. District Court 
for Oregon ruled in favor of defendants. 

Water Quality Certification

The CWA directs states to adopt water quality 
standards for waters within the state. Water qual-
ity standards consist of a designated use or uses for 
the water body, numeric and narrative water quality 
criteria for the waterbody, and an antidegradation 
policy. These standards are enforced through § 401 
of the CWA, which applies when an applicant seeks 
a federal permit for an activity that may result in 
any discharge into navigable waters. The state must 
certify that any such discharge will comply with the 
CWA. 

Among the designated uses for the Deschutes 
River downstream of the Project is “Core Cold Water 
Habitat Use” for “Fish and Aquatic Life.” Oregon 
has adopted numeric water quality criteria to manage 
the waterbody to protect this use. At issue in this suit 
were the numeric criteria for temperature, dissolved 
oxygen, and pH. 

History of Project and Certification

In 2001, defendants jointly filed for a new Federal 

Energy Regulatory Commission (FERC) license, 
which would license the continued operation the 
Project. Because they were applying for a federal 
license for an activity that would result in a discharge 
to navigable waters, defendants were required to 
obtain a water quality certification from the Oregon 
Department of Environmental Quality (DEQ) and 
the Tribe’s Water Control Board (WCB), which they 
did. In 2002, WCB and DEQ issued certifications. In 
2003, a Settlement Working Group was established 
to address issues associated with the relicensing of the 
Project. The group produced a Relicensing Settle-
ment Agreement. 

A key component of that agreement was a Fish 
Passage Plan. Historically the Project dams had cre-
ated a barrier to fish passage on the Deschutes. The 
problem was to be addressed through the operation of 
a selective water withdrawal facility (SWW), which 
was designed in consultation with federal, state, and 
tribal wildlife authorities. The SWW was designed 
not only to permit fish passage, but also to facilitate 
selective withdrawal of warmer surface water and 
cooler bottom water to aid in the control of tempera-
ture downstream of the Project. 

The Certification incorporated a Water Qual-
ity Management and Monitoring Plan (WQMMP), 
which was revised and approved after the Certifica-
tion was issued. The WQMMP was itself comprised 
of a Water Temperature Management Plan (TMP), 
a Dissolved Oxygen Management Plan (DOMP), a 
pH Management Plan (PHMP), and a Water Qual-
ity Monitoring Plan. The Certification required the 
SWW be operated in accordance with these plans. 
The WQMMP adopted an adaptive management 

DISTRICT COURT REJECTS CHALLENGE TO PELTON ROUND BUTTE 
HYDROELECTRIC PROJECT OPERATIONS ON THE DESCHUTES RIVER

Deschutes River Alliance v. Portland General Electric Company, 
___F.Supp.3d___, Case No. 3:16-cv-1644 (D. Or. Aug. 3, 2018).
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approach to Project operations, which involves 
continual monitoring and adjustment based on actual 
conditions encountered through the Project’s opera-
tions. 

As challenges were encountered in operating the 
Project and balancing compliance with the various 
criteria, DEQ and defendants entered into Interim 
Agreements designed to:

. . .specif[y] appropriate water-quality limits and 
tolerance for exceeding these limits until the fa-
cilities were operating at their highest potential.

DEQ has stated its intention to modify the 
WQMMP and Certification for the Project. 

The District Court’s Decision

Plaintiff ’s suit alleged defendants violated condi-
tions of the Certification requiring defendants to 
operate the SWW in compliance with the TMP, 
DOMP, and PHMP and requiring that no wastes be 
discharged and no activities conducted that would 
violate state water quality standards. Plaintiffs pro-
duced evidence showing that on certain days, Project 
discharges did not comply with the criteria in the 
WQMMP. Plaintiff argued that each “exceedance” 
constituted a violation of the Certificate.

The court ruled “that the exceedance alone of 
water quality criteria in the TMP, DOMP, or PHMP 
does not necessarily constitute a violation” of the 
conditions in the WQMMP. The court explained that 
it:

. . .must read the Certificate as a whole, and give 
it its most reasonable interpretation. Although 
the WQMMP itself contains some mandatory 
language, it also reflects a genuine expectation 
that, if the SWW is operated in accordance 
with the plan—such as by releasing the specific 
blends of bottom and surface water identified—
compliance with water quality standards would 
result. 

The court noted defendants’ argument, and 
plaintiff ’s concession, that the three water qual-
ity standards and goals were sometimes in tension 
with one another, and with the Fish Passage Plan. 
The court explained that “[i]t is sometimes impos-

sible for the Project simultaneously to achieve all 
water quality and fish passage objectives,” and in that 
case, defendants were required to utilize an adaptive 
management approach that “consider[s] all relevant 
objectives.” 

In short, the court said:

. . .[t]he Certification does not require abso-
lute compliance with all water quality criteria 
discussed in the WQMMP, particularly under 
circumstances where it would be impossible to 
comply with all applicable criteria and to ensure 
fish passage. 

But the court also added that:

. . .a Certificate…is a determination that, if op-
erated as directed, water quality standards will be 
met, assuming the conditions in the Certificate 
are followed. Here, those conditions include 
the management and monitoring plans for the 
Project. To the extent it has turned out not to be 
the case that operation of the SWW pursuant to 
the management plans can result in compliance 
with state water quality standards, the appropri-
ate challenge would be to DEQ’s approval of the 
Certification itself—not to defendants’ opera-
tion of the Project.

This statement seems to leave open the possibility 
of a future challenge to DEQ’s approval of the Certifi-
cation itself. 

Conclusion and Implications

This case offers valuable insight for prospective ap-
plicants for water quality certification in Oregon and 
illustrates the challenges applicants may face in striv-
ing to achieve multiple, sometimes competing, water 
quality goals. Further, this particular case may not yet 
be over, as the court suggested plaintiff may have a vi-
able challenge to DEQ’s approval of the Certification 
itself, as opposed to the Project’s operation under the 
Certificate. The court’s decision is available online at: 
https://scholar.google.com/scholar_case?case=16599
426166325670082&q=Deschutes+River+Alliance+
v.+Portland+General+Electric+Company&hl=en&
as_sdt=6,48&as_vis=1
(Alexa Shasteen)

https://scholar.google.com/scholar_case?case=16599426166325670082&q=Deschutes+River+Alliance+v.+Portland+General+Electric+Company&hl=en&as_sdt=6,48&as_vis=1
https://scholar.google.com/scholar_case?case=16599426166325670082&q=Deschutes+River+Alliance+v.+Portland+General+Electric+Company&hl=en&as_sdt=6,48&as_vis=1
https://scholar.google.com/scholar_case?case=16599426166325670082&q=Deschutes+River+Alliance+v.+Portland+General+Electric+Company&hl=en&as_sdt=6,48&as_vis=1
https://scholar.google.com/scholar_case?case=16599426166325670082&q=Deschutes+River+Alliance+v.+Portland+General+Electric+Company&hl=en&as_sdt=6,48&as_vis=1
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On June 25, 2018, the Colorado Supreme Court 
denied an appeal from Coors Brewing Co. and held 
that a water user may not obtain the right to reuse 
return flows by amending a decreed plan for augmen-
tation. Instead, the user must adjudicate a new water 
right. Additionally, the Court confirmed that replace-
ment water retained its character as native, tributary 
water and therefore was not allowed to be used and 
reused to extinction but rather must be allowed to 
flow back into the river as return flows.

Background and Water Court Decision

Coors currently operates three augmentation plans 
to replace water diverted out-of-priority for use in its 
brewery and industrial complex. Although those uses 
consume a large portion of those diversions, in many 
years there was excess water that was returned to the 
Clear Creek as return flows. Beginning in the 1970s, 
with approval and oversight of the State and Division 
Engineers, Coors began a water leasing program that 
sold those would-be return flows to other downstream 
users.

In 2014, Coors attempted to lease excess return 
flows to Martin Marietta Materials, Inc., but this 
lease was denied by the Colorado State Engineer. 
Coors and Martin then challenged this denial before 
the Water Court, arguing that return flows could be 
reused or successively used, as they had been for more 
than 40 years.

The Water Court agreed with the State Engineer, 
finding that the three decreed augmentation plans 
only allow for a single use by Coors, and that use is 
limited to the uses in the decree (commercial and 
industrial, among others). But the augmentation 
plans did not authorize the reuse or successive use of 
that water. So the Water Court held that Coors was 
required to allow unconsumed water to flow back into 
the stream.

Coors argued that water diverted under an aug-
mentation plan is akin to developed, foreign, or non-
tributary water that can be fully consumed, reused, 
and successively used to extinction. The Water Court 
rejected this argument, holding that the character 

of the water is never changed—it remains native, 
tributary water, and so the rules governing native, 
tributary water must apply.

Coors also tried to argue that other users had no 
expectation of return flows from fully augmented 
diversions, and therefore Coors had no obligation to 
release the return flows. The Water Court also denied 
this argument, relying on the 1987 Colorado Supreme 
Court decision in Water Supply and Storage Co. v. 
Curtis. 733 P.2d 680 (Colo. 1987). In that case, the 
court ruled that:

. . .once the beneficial use on which a water 
right is based has taken place, any unconsumed 
waters remain waters of the state and were sub-
ject to appropriation. See, Coors at 7.

Like Coors, the applicant in Water Supply argued 
that because they had made use of the return flows 
immediately after appropriation, no downstream 
users had ever developed an expectation or reliance 
on those return flows. However, the court ruled that 
question was irrelevant—the pertinent question was 
whether the user (Water Supply) had established 
an appropriative right to the return flows. Neither 
Coors nor Water Supply had established that right, 
so neither was allowed to reuse or successively use the 
return flows.

After the Water Court ruling, Coors attempted to 
amend one of its existing augmentation plans to in-
clude the reuse and successive use of the return flows. 
Golden moved to dismiss that application, and the 
Water Court agreed, holding:

. . .Coors may not obtain the right to reuse 
return flows through an amendment to its de-
creed augmentation plans, but instead may only 
obtain the right to reuse return flows by adjudi-
cating a new water right. Id. at 8.

To reach this conclusion, the Water Court relied 
on the fundamental rule governing native stream wa-
ter: diversions are limited to one use, and any return 

COLORADO SUPREME COURT RULES THAT RIGHT TO REUSE 
RETURN FLOWS NOT INCLUDED IN AUGMENTATION PLANS

Coors Brewing Co. v. City of Golden, 2018 CO 63 (Colo. 2018).
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flows belong to the stream, subject to appropriation 
and administration. Therefore, allowing Coors to 
reuse or successively use or lease those return flows 
would constitute and impermissible enlargement of its 
water right. Rather than seeking a new appropriative 
right to those return flows, Coors appealed the Water 
Court decision to the Colorado Supreme Court.

The Supreme Court’s Decision

Coors’ appeal raised three issues: 1) the Water 
Court erred in ruling that Coors may not obtain 
reuse rights by amending its augmentation plan, 2) 
the Water Court erred in finding that return flows 
are subject to appropriation by other users, i.e. Coors 
believed that return flows from augmented water are 
more akin to foreign or developed water, and 3) the 
Water Court erred in interpreting the augmentation 
plan decrees to require return flows to the stream, 
regardless of whether those flows are needed to fully 
augment Coors’ out-of-priority diversions

The Colorado Supreme Court began its analysis 
with a detailed explanation of the history of Colorado 
water law, including the overarching precedence of 
the prior appropriation doctrine. The Court then re-
viewed the statutory and case history of augmentation 
plans, and their necessity in a pure prior appropria-
tion state like Colorado. 

Reuse Rights via Amended Augmentation Plan

Turning to Coors’ first claim, the Court noted 
that the only permitted amendments to augmenta-
tion plans are for “additional or alternative sources of 
replacement water.” See, C.R.S. § 37-92-305(8). That 
reading is supported by case law:

. . .[i]n order to reuse or make successive use 
of return flows, all of the elements of an inde-
pendent appropriation must be established and 
decreed as a separate water right. Santa Fe Trail 
Ranches Prop. Owners Ass’n v. Simpson, 990 P.2d 
46, 54 (Colo. 1999).

Importantly, Coors had previously adjudicated oth-
er decrees allowing for reuse and successive use—but 
its three augmentation plans do not allow those uses. 
The absence of such a provision in the augmentation 
decrees indicated to the Court that the use and suc-
cessive use of excess return flows was not an originally 
contemplated or decreed use. 

The Court also rejected Coors’ argument that the 
State Engineer’s prior approval of the return flow 
leases legitimized that use:

Administrative action, forbearance of enforce-
ment, or State Engineer acquiescence in water 
use practices does not substitute for judicial 
determination of use rights. Empire Lodge Home-
owners’ Ass’n v. Moyer, 39 P.3d 1139, 1156-57 
(Colo. 2001).

In sum, the Court concluded that not only was 
there no statutory support for Coors’ claims, the idea 
that return flows from an augmentation plan could be 
reused without their own appropriation is fundamen-
tally conflicted with the basics premises of Colorado 
water law.

Implied Right to Reuse                                
and Make Successive Use of Water

The court then addressed Coors’ contention that 
because return flows from an augmentation plan com-
pensate, and sometimes overcompensate, the river, 
there should be an implied right to reuse and make 
successive use of that water. In essence, Coors ar-
gued that once it makes the river “whole” (augments 
the amount that it diverts out-of-priority) it should 
be able to do what it wants with any excess water. 
Coors’ therefore claimed that this excess water was of 
the same character as foreign or produced water—it 
didn’t belong there in the first place, so it could be 
used and reused to extinction by the original user. 
See, C.R.S. § 37-82-106(1).

The Court rejected this argument, pointing out 
that unlike foreign or produced water, Coors has not 
introduced water from a source unconnected to the 
stream system:

The mere act of diverting and fully replacing 
water under an augmentation plan does not 
effectively change the character of the diverted 
water as native, tributary water. Coors at 18.

The water began as native, tributary water, and, 
regardless of diversions and replacements, remains 
native, tributary water.

In its analysis of the argument, the Court noted 
that Coors is never required to overcompensate the 
stream because its augmentation decrees specifically 
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allow Coors to reduce its replacement obligations 
in the amount of return flows generated. Therefore, 
there is no need for Coors to ever replace so much 
water that there is enough return flows to lease or 
reuse. When operated as decreed, the augmentation 
plan simply makes Clear Creek “whole” again—no 
more, no less.

This, the Court argued, is the very essence of an 
augmentation plan. Although there might be times 
when Coors does replace more than it diverts, that is 
a normal function of augmentation plans. Therefore, 
on the occasions that Coors does overcompensate the 
stream, that’s merely a byproduct of the legislatures 
policy of “maximum flexibility” in using augmenta-
tion plans to allow new uses while protecting senior 
appropriations.

Alleged Water Court Error 

Finally, Coors made a last ditch argument that the 
Water Court erred in holding that its augmentation 
decreed required Coors to dedicate return flows to the 
stream, regardless of whether those return flows were 
needed to complete the replacement of out-of-priority 
diversions. The Court denied this argument by quot-
ing directly from two of Coors’ augmentation decrees:

[A]fter use, the portion of the water not con-
sumed within [Coors’s] industrial complex is 
measured … and returned to the Clear Creek-
South Platte stream systems at various [speci-
fied] locations. Coors at 20.

The third augmentation decree also contained 
similar language requiring the return flows to be 
returned, and making no mention of the reuse or suc-
cessive use of replacement water.

Although Coors attempted to argue that those 
sentences only governed where Coors may release the 
return flows, the Court rejected that proposition in 
favor of the plain language reading that expressly re-
quires unconsumed water to be returned to the stream 
system. That reading also aligns with the above-
discussed reasoning that the augmentation water 
remains native, tributary water that, when returned 
to the stream, becomes available for appropriation by 
other users.

Conclusion and Implications

The Colorado Supreme Court therefore rejected 
all three of Coors’ arguments on appeal. So, if Coors 
wishes to continue its water leasing program, it will 
have to file a new application to add the reuse and 
successive use of return flows. 

Augmentation plans were created by the Colorado 
General Assembly to allow maximum flexibility in 
water uses, while still protecting the system of prior 
appropriation and its senior water rights. To that 
end, replacement water from an augmentation plan is 
treated the same as any other diverted water—absent 
a decree stating otherwise, it may be used once, for 
only its decreed use, and then any excess water must 
be allowed to flow back into the stream as return 
flows, where it is subject to appropriation and use by 
another party.
(John Sittler, Paul Noto)

In the long-running dispute over the waters of the 
Walker River, the Ninth Circuit Court of Appeals 
recently certified the following question of law to the 
Nevada Supreme Court:

Does the public trust doctrine apply to rights 
already adjudicated and settled under the doc-
trine of prior appropriation and, if so, to what 
extent?”

NEVADA SUPREME COURT ACCEPTS CERTIFIED QUESTION 
FROM THE NINTH CIRCUIT REGARDING APPLICATION 

OF PUBLIC TRUST DOCTRINE TO ADJUDICATED WATER RIGHTS

Mono County, et al. v. Walker River Irr. Dist., et al., 890 F.3d 1174 (9th Cir. 2018) 
(certifying question to Nevada Supreme Court); Mineral County, et al. v. Lyon County, et al., Nevada Supreme 

Court Case No. 75917 (July 18, 2018) (accepting certified question and directing briefing).
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The Nevada Supreme Court accepted the certified 
question and set a briefing schedule, setting off what 
is sure to be a flurry of activity from the parties and a 
slate of amici.

Factual and Procedural Background

The Walker River runs from the Sierra Nevada 
Mountains in California into the Great Basin of 
Nevada, where it terminates in Walker Lake. The 
majority of precipitation and surface water flow into 
the Walker River Basin occurs in California, but most 
of the water is consumed by irrigators in Nevada. 
Since agricultural appropriations from the river and 
its tributaries first commenced in the mid-nineteenth 
century, the size and volume of Walker Lake have 
shrunk significantly, and the concentrations of total 
dissolved solids have risen to the point where the lake 
can no longer sustain a fishery. Disagreement exists 
as to the causes of these changes, but there is general 
consensus that upstream diversions play at least some 
part.

Litigation over the Walker River commenced in 
1902 as a trans-border dispute in the U.S. District 
Court for Nevada between two ranching operations, 
one in California and one in Nevada. The case ended 
in 1919, but five years later, the United States com-
menced a new action in the same federal court seek-
ing to establish a federally reserved water right for the 
Walker River Paiute Tribe (Tribe). The court issued a 
decree in 1936 (subsequently amended in 1940) that 
distributed water rights to the Tribe and various other 
claimants and that retained jurisdiction in the decree 
court for future modification.

In 1991, the Walker River Irrigation District filed 
a petition with the decree court to enforce its decreed 
rights in response to regulatory action by the Cali-
fornia Water Resources Control Board to prevent 
the District from dewatering portions of the river. 
The Tribe and the United States filed counterclaims, 
asserting new rights for a reservoir built on the tribal 
land. In 1994, Mineral County moved to intervene, 
requesting that the court reopen and modify the 
decree:

. . .to recognize the rights of Mineral County … 
and the public to have minimum [water] levels 
to maintain the viability of Walker Lake.

Invoking the public trust doctrine, Mineral County 

requests that the court require at least 127,000 acre-
feet annually to reach Walker Lake.

In 2015, the decree court dismissed Mineral Coun-
ty’s complaint in intervention for lack of standing 
but nevertheless proceeded to address, in detail, the 
applicability of the public trust doctrine. The court 
concluded that the public trust doctrine could not be 
used to reallocate decreed rights without constituting 
a taking for which just compensation must be paid. 
Mineral County appealed. 

The Ninth Circuit’s Decision

The Ninth Circuit held the U.S. District Court 
erred by dismissing Mineral County’s complaint in 
intervention for lack of standing. The court then pro-
ceeded to discuss the public trust doctrine jurispru-
dence in Nevada, noting that the Nevada Supreme 
Court expressly recognized the doctrine but “whether 
it permits reallocation of rights settled under the 
separate doctrine of prior appropriation” remains 
unsettled.

Analysis Under the Lawrence Decision

The Ninth Circuit’s analysis started with the case 
of Lawrence v. Clark County, 254 P.3d 606 (Nev. 
2011), which involved the Nevada Legislature’s effort 
to transfer state owned land that may have been navi-
gable when Nevada joined the United States. In Law-
rence the Nevada Supreme Court formally recognized 
the public trust doctrine for the first time, although 
it pointed to several earlier decisions in which it had 
applied public trust principles. The court identified 
the doctrine as being:

. . .based on a policy reflected in the Nevada 
Constitution, Nevada statutes, and the inherent 
limitations on the state’s sovereign power.

It set out a three-part test to assess whether the 
doctrine permits alienation of state land.

The earlier decisions cited by the court included 
Mineral County v. Nevada Dep’t of Conserv. & Nat. 
Res., 20 P.3d 800, 802-05 (2001), a state court itera-
tion of Mineral County’s public trust claim, which 
had been dismissed in light of the federal decree 
court’s prior exclusive jurisdiction. In considering the 
case, however, Justice Robert Rose wrote a concurring 
opinion that expounded the public trust doctrine in 
Nevada water law. Although no subsequent Nevada 
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Supreme Court decision formally adopted Justice 
Rose’s concurrence, the Lawrence court deemed it 
persuasive authority.

Public Trust Doctrine and Prior                   
Appropriations in Nevada

After discussing this history of the public trust 
doctrine in Nevada, the Ninth Circuit analyzed the 
parties’ competing arguments as to whether Nevada 
would apply the doctrine to reallocate water rights 
long settled under the doctrine of prior appropriation. 
The court noted the polarity of the parties’ posi-
tions. On the one hand, Mineral County contended 
that, under the public trust doctrine, the Nevada 
State Engineer had to reconsider previous alloca-
tions to reserve a minimum flow to Walker Lake. On 
the other hand, invoking the importance of finality, 
Lyon County and the Walker River Irrigation District 
argued that water rights settled by decree are “vested” 
and “conclusive” and cannot be disturbed. 

The Ninth Circuit questioned why a middle 
ground did not exist, citing the California Supreme 
Court’s decision in Nat’l Audubon Society v. Supe-
rior Court, 658 P.2d 709 (1983), which interpreted 
California’s public trust obligations in the context of 
the prior appropriation system. As the Ninth Circuit 
noted:

. . the California Supreme Court outlined the 
competing values underlying the public trust 
doctrine and the doctrine of prior appropriation 
and, rather than deeming one doctrine supreme, 
balanced them.

The Ninth Circuit opined that a similar balancing 
approach appeared to be what Justice Rose described 
in his concurrence in the Mineral County decision. 

Ultimately, the court concluded, it could not be 
certain how the Nevada Supreme Court would an-
swer the question of:

. . .whether, and to what extent, the public trust 
doctrine applies to appropriative rights settled 
under the Walker River Decree.

Noting the “significant implications for Nevada’s 
water laws,” the court decided that certification to 
the Nevada Supreme Court was the most appropriate 
path forward.

Conclusion and Implications

The widespread interest in the Ninth Circuit case 
is a probable harbinger of what’s to come in the Ne-
vada Supreme Court. Beyond the numerous parties, 
multiple amici, including the State of California, a 
coalition of law professors and the Natural Resources 
Defense Council, weighed in on the public trust issue 
when it came before the Ninth Circuit. In all likeli-
hood, these and others will submit amicus briefs in 
the Nevada Supreme Court as well.

As the driest state in the nation, Nevada exempli-
fies the competing demands on water resources that 
exist throughout the West. Most, if not all, of the 
state’s rivers and streams are adjudicated, resulting 
in decrees that set forth the respective rights in the 
water source. For that reason, the Nevada Supreme 
Court’s answer to the certified question of whether 
and how the state’s public trust obligation might 
weave into the state’s prior appropriation system, par-
ticularly where water rights are already adjudicated, 
will have far-reaching implications. Many others be-
yond the litigants in the long-running Walker River 
litigation will be closely following this case. 
(Debbie Leonard)
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