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Baseball Arbitration In Construction Can Be Good
In A Pinch
By John Kennedy

Law360 (August 31, 2018, 10:58 AM EDT) -- If the methods of resolving construction disputes
played America’s national pastime, baseball-style arbitration might be rostered as a pinch runner.
While it’s rarely seen and some aren’t sure it has any use at all, it can be used in lieu of slower
processes such as arbitration and litigation and fans say it excels in the right situation.

As its name suggests, baseball arbitration most often comes into play as part of that sport’s salary
negotiations, when players seek to negotiate salary increases with their team. It’s a one-on-one
discussion wherein while both sides agree the athlete should get something, they may disagree on
how much. And that’s the sweet spot for its use in construction disputes: two-party matters
focused on a single issue involving payment.

“It doesn’t work well in those cases where the relief sought is anything other than a straight
numerical award,” said Thompson Hine LLP partner Jeffrey R. Appelbaum, who estimated he’d
probably handled baseball arbitration 6 to 12 times as a mediator. “It’s got to be an up-down, yes
or no kind of decision.

Laying the Ground Rules

In traditional baseball arbitration, one side claims they should be paid one amount, while the
other side insists that amount should be different. Both try to prove their case before an arbitrator
who will ultimately choose one of the two numbers — nothing higher, lower or in between. Outside
of the baseball context, this process may have other names, such as pendulum arbitration.

There’s another version known as night, or midnight, baseball arbitration, which features the
same process but neither party shows the arbitrator their proposals until after a decision has been
made. The winner is the side with a proposal closer to the arbitrator’s number.

The construction industry doesn’t often call on baseball arbitration — there are lawyers who have
never seen it used to resolve a construction dispute and those who have seen it once or twice
over several decades. Some though, say they’ve recently seen it come off the bench more
frequently.

“I’m seeing it more, we’ve participated a lot in it lately,” said Quinn Murphy of Sandberg Phoenix &
Von Gontard PC. “I just think people are learning about the procedure and willing to try it, and
once they’ve tried it, often times they’re open to using it again.”

When It’s the Right Call

https://www.law360.com/firms/thompson-hine
https://www.law360.com/firms/sandberg-phoenix


9/4/18, 7)12 AMBaseball Arbitration In Construction Can Be Good In A Pinch - Law360

Page 2 of 4https://www.law360.com/articles/1072623/print?section=

Despite its limited playing time, many of those who have used baseball arbitration say they find it
to be a valuable tool in the right situation.

“It’s different, and because it’s different, it’s scary, I think, to both clients and attorneys,” said
Paul Georgeson, a partner at McDonald Carano. “But I think there’s some value in the process,
even though it’s not used very much.”

Generally, the right time to use baseball arbitration is when two sides disagree on how much one
should pay the other, experts say, adding that any dispute with multiple parties, more than one
claim, or a question of fault would be harder to resolve. The size of the amount in dispute doesn’t
seem to matter, though some lawyers say parties may see big-dollar cases as too risky to be
decided this way.

Baseball arbitration’s fan base can rattle off several reasons why, metaphorically speaking, they
would consider it a valuable member of the construction dispute resolution ballclub, including its
speed, low cost, ability to get straight to the point and its potential to prompt a pre-decision
settlement.

Because the party with the most reasonable proposal is more likely to have their offer chosen by
an arbitrator, baseball arbitration removes the parties’ desire to throw everything at the wall and
“really cuts to the nuts and bolts of what is really owed and by who,” Murphy said.

“It replaces lengthy discovery in litigation or arbitration with a built-in incentive to be reasonable
and compromise,” he continued. “In my experience, more often than not, you’re going to get the
same result, just at a much cheaper cost.”

The process also forces attorneys to ensure their clients understand the deficiencies in their case,
which narrows the gap between the amounts each side submits to the arbitrator. That analysis
also extends to figuring out the other side’s plan because a more reasonable number is more
likely to win.

“If you take too big of a lead off first base, you can get picked off. You’d better be damn accurate
with your client about what you think you’re owed,” said Kenneth M. Roberts, a partner at Schiff
Hardin LLP. “And you’re constantly trying to game out whether your opponent is being too
aggressive with the lead they’re taking off first base.”

Roberts has done several baseball arbitrations on construction matters and said he’d do more if he
could get his opponents to agree to it. He said many lawyers want to keep the flexibility allowed
by litigation or traditional arbitration and may not want to have a hard conversation with their
clients about what the right amount is to put forward.

It’s easier to say, “you’re right, let’s get ‘em,” but harder to tell a client that while you hear their
concerns, a certain number is more likely to be chosen by the arbitrator, Roberts said.

“The client thinks: ‘Why aren’t you my defender? Why aren’t you my gladiator?’” he explained.
“And a lot of attorneys would rather not put themselves in that position.”

Often, construction arbitration involves big numbers and big defenses, and if a decision doesn’t go
the way one or both sides want it to, they can easily blame the arbitrator. Baseball arbitration,
however, forces the parties to get realistic, experts say.

“When it comes to construction claims, some people put a lot of fluff in their claims to make
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things look bigger,” said Andrew L. Richards, a partner at Kaufman Dolowich Voluck LLP. “You have
to pare down your claim, make sure it’s believable.”

Appelbaum said when he and his team use baseball arbitration, they often settle quickly because
the parties are forced to close the gap between what they want and what the arbitrator is likely to
choose. Georgeson, too, said he was involved in a case a couple years ago that employed baseball
arbitration and settled before the arbitration actually happened.

He believes that part of the reason it settled was because the parties evaluated their cases with a
critical eye and closed the gap between their positions as they thought about what number was
most likely to convince an arbitrator to rule in their favor.

Not Everyone’s a Fan

While baseball arbitration works well in the right situation, many construction disputes involve
multiple parties over multiple claims. Michael Marra, vice president of the American Arbitration
Association’s construction division, said the AAA doesn’t see the method often in construction
arbitration, usually because of the complexity of the cases.

“It’s rarely just a simple dispute,” Marra said. “Unless something’s written into a contract, parties
are rarely going to agree to do something different, and I think for someone drafting a contract,
there’s some risk to putting in a baseball arbitration clause.”

Daniel A. Dorfman, a partner at Fox Swibel Levin & Carroll LLP, who said he’s found baseball
arbitration useful in certain cases, agreed that when multiple parties are involved, it’s not great.

“You have so much finger-pointing in those circumstances that I think it’d be too complicated for
an arbitrator, a mediator, or a third-party neutral to properly allocate responsibilities in a way that
would be fair and impartial,” Dorfman said.

Often, the prospect of “my number or theirs” simply doesn’t appeal to people, said Daniel Lund
III, a partner at Phelps Dunbar LLP. He said he’s never seen baseball arbitration used in a
construction dispute and that in all the cases he’s handled as an arbitrator, no one has ever
suggested it. He acknowledged it’d be exciting to witness, but doesn’t see it working well in too
many situations.

“In baseball, those parties have a ton of dough and they’ve got the wherewithal, both sides, to
absorb whatever happens,” Lund said. “But if I get into a case with Tutor Perini and I’m a little
subcontractor, I can’t absorb that.”

It’s also guaranteed that a baseball player will get some amount of salary, while construction
disputes could feature one party saying the other should get nothing. That situation is unworkable
for baseball arbitration too, according to Scott J. Topolski, a member at Cole Schotz PC who’s also
an athlete agent and an arbitrator.

As an arbitrator, Topolski said he wouldn’t want to be limited to having only two options, especially
if the evidence suggests the actual number is somewhere in the middle. He said he’d rather be
able to award an amount that matches the evidence.

Some, like Judah Lifschitz, a principal at Shapiro Lifschitz & Schram PC, said his job as a lawyer is
to minimize risk, cut costs and resolve matters at the lowest, least-expensive level. In his view,
baseball arbitration adds risk factors that have nothing to with the merits of a case because the
award isn’t being determined by evidence of damages, only the proposals from each side.
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He recalled a dispute years ago in which he represented the owners of a power plant on some
matters, while other lawyers handled different issues for the same client. Those other lawyers, he
said, used baseball arbitration to resolve a dispute and lost big, in the multimillion-dollar range,
Lifschitz said.

“I think it adds, to me, an element of risk that wasn’t there before,” he said. “I think there are
less risky ways to motivate settlement."

--Editing by Pamela Wilkinson and Rebecca Flanagan.
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