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Tenant Improvements: Know Your Responsibilities

By Paul Georgeson
McDonald Carano Wilson LLP

If you lease property in Nevada, it
is likely that you will be making tenant
improvements to that property. If so,
there are a number of legal issues to
consider in that process. One such
issue deals with laws that protect
contractors on those projects so they
get paid for their work. Those laws
affect both the lessee and the owner
of the property.
Under Nevada law, when a lessee
hires a contractor to complete tenant
improvements, that lessee is required
to take certain steps to effectively
guarantee that the contractor, its
subcontractors, and its suppliers will
get paid for their work. There are two
options to satisfy those statutes. One
option is for the lessee to establish
what is known as a “construction
disbursement account” to fund the
costs of construction. The other
option is to obtain a “surety bond”
for the benefit of those who perform
work or supply materials to the
project.
A construction disbursement
account (often also called a
construction control account) is
a type of account, similar to an
escrow account, into which funds are
deposited and then distributed based
on certain specific requirements.
Under the Nevada statutes,
the account must be fully funded,
in advance of construction, with
enough money to cover the costs
of the tenant improvements. As
part of setting up that account, the
lessee must hire someone, called a
“construction control” in the statutes,
who is in charge of distributing funds
from the account. The construction
control’s job is to inspect the project,
review payment applications from the
contractor, and then make payments
out of the construction control
account if the work has been done
and everything is in order.
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A surety bond is a guarantee of
another party, in this case a surety
company, to pay the debts of another.
In this situation, the lessee purchases
a bond from a surety company and
the surety company guarantees to
pay the contractor, subcontractors,
and suppliers on the project for their
work if they aren’t paid by the lessee.
Under Nevada law, if the lessee
chooses this option, it must purchase
a bond with a value of 150 percent
of the cost of the project. Once the
lessee purchases the bond, it then
has to record that bond with the
county recorder’s office in the county
where the project is located.
Once the lessee either sets
up the construction disbursement
account or purchases the surety
bond, it then has to record what
is known as a “notice of posted
security” in the county where the
project is located. The lessee must
also send a copy of that notice to
anyone who has served the lessee
with a “notice of right to lien” under
the Nevada mechanic’s lien statutes.
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Unfortunately, both options add
to the cost of the project. Typically,
the fees for either a construction
disbursement account or a surety
bond range between 1-3 percent of
the cost of the work. In addition, both
options create additional hoops that a
lessee must jump through to get the
project started.
There are pros and cons
with either option. The primary
advantage of using a construction
disbursement account is that you
have an independent third party,
the construction control, to monitor
the work and decide whether
payment is due to the contractor.
Although the construction control
does not inspect the project for
compliance with building codes,
they do check to make sure that
the work that is being billed for by
the contractor has actually been
performed and completed and that
all other requirements are being met.
However, the primary disadvantage
with a construction disbursement
account is that it must be funded
with the full balance of the cost of
the work before the can begin. Many
lenders are reluctant to fund the full
value of the improvements in one
lump sum before the work actually
starts. Therefore, it could be difficult
to get a lender to fund your project
using a construction disbursement
account.
The primary advantage to
obtaining a surety bond is that you
don’t have to fully fund the work
before it starts. Therefore, you can
use traditional methods of financing,
including bank loans where you
take draws to pay for the work as
it progresses. One disadvantage
of using the surety bond option is
that you don’t have the extra set
of eyes on the project that you get
from a construction control. Another
disadvantage is that it may be difficult
to find a bonding company to issue a
bond.

The statutes also affect property
owners. Although a property owner
does not have to do anything under
the statutes to protect itself, it can
run into problems if its lessee does
not properly follow the statutes.
Historically, when a property owner
knew that its lessee might improve
the leased property, the owner
could record what is known as
a “notice of non-responsibility.”
If the owner properly recorded
a notice of non-responsibility,
then it would not be liable to the
contractor, subcontractors, or
suppliers for the cost of the work
incurred by the lessee. However,
under these laws, a notice of nonresponsibility is only effective if the
lessee satisfies the requirements
discussed above. Therefore, as a
property owner who leases property,
it is extremely important to make
sure that any lessee follows these
statutes. Otherwise, a contractor,
subcontractor, or supplier may have
valid mechanic’s lien rights against
your property, and not just against the
lessee’s interest in the lease property.
In sum, whether you are the
owner of property, or whether you are
leasing property, it is very important
to be aware of these statutory
requirements. From the owner’s
perspective, the failure of the lessee
to satisfy these statutes could put
your interest in the property at risk.
From the lessee’s standpoint, the
failure to satisfy the statutes could
violate your lease, interfere with
your ability to complete your tenant
improvements, and also expose you
to delays and additional liability and
expense. ●
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