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CONVERSATIONS
ON DISCOVERY

PG 3

RANDOM
THOUGHTS

PG 2

OFFICIAL PUBLICATION OF THE WASHOE COUNTY BAR ASSOCIATION

FAMILY LAW

PG 6

LAW LIBRARY
PRO BONO

 PG 11

ACROSS THE 
LINE
PG 7

DEALING WITH THE STRESSES OF BEING AN ATTORNEY 
1 Hour Substance Abuse CLE Credit

SPECIALITY 
COURTS
PG 10

APPELLATE 
BRIEFS
PG 8

PEOPLE

PG 9

RSVP no later than May 
7, 2018.  $25 per person for 
members and $30 for non-
members.  Register online at 
www.wcbar.org or call 786-
4494.

JUDICIAL 
ETHICS

PG 5

HAVE YOU RETURNED YOUR DIRECTORY 
CONFIRMATION CARD?

RETURN by April 30, 2018... YES, EVEN IF THE INFO IS RIGHT! 
The listing below is your information as it will appear in the individual pages of the 2018-19 Directory. 

We make every effort to print accurate information, but we cannot do that without your help.  
Questions? 775.786.4494

$50 LATE FEE for CHANGES AFTER MAY 15. Listing may include all fields listed below.

Add postage to card or fax to 775.324.6116. 

CHECK ONE! Listing is correct  List with changes (Please correct empty fields)  Sign or initial here

Name, Firm/Agency, Address  Phone/Fax/E-mail/WCBA membership/NV admit year, NV Bar #/Other States

We welcome Dr. Dean 
Hinitz, PhD, who will 
talk to us about ways to 

deal with the stress of being an attorney.  
A couple of the topics that Dr. Hinitz 
will cover are:

Attorneys who wrestle with 
depression or anxiety.
Attorneys wrestle with existential 
problems and how to deal with 
those problems without turning to 
drinking or drugs.

Dr. Hinitz resides in Reno, Nevada 
where he maintains a clinical and business 
consultation practice, and is an adjunct 
professor at the University of Nevada, 
Reno.  

This lunch program will satisfy one 
hour of your substance abuse CLE 
requirement.
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NEVADA SUPREME COURT WEIGHS IN ON PUBLIC RECORDS ISSUES

A P P E L L A T E  B R I E F S
By Debbie Leonard, McDonald Carano

Continued on page 12

On March 29, 2018, the Nevada 
Supreme Court issued an important 
decision that affects public entities and 
those who seek to follow how public 
officials conduct government business. 
In Comstock Residents Ass’n v. Lyon Cty. Bd. 
of Comm’rs, 134 Nev. Adv. Op. 19 (2018), 
the Court held that communications by 
public officials on private cell phones or 
through private email are not categorically 
exempt from the Nevada Public Records 
Act (NPRA). To reach this conclusion, 
the Court interpreted the statutory 
language in the context of modern-day 
communication norms that likely were 
not contemplated at the time of the 
NPRA’s enactment.

Comstock Residents Association 
(CRA) sued Lyon County over its 
approval of a zoning change for an 
industrial development. As part of its 
suit, CRA made a public records request 
of the County and its commissioners 
seeking communications regarding the 

zoning change approval, whether the 
communications were on public or 
private devices. The county’s website 
listed the commissioners’ personal 
phone numbers and email addresses as 
their contact information and conceded 
that the commissioners used their private 
phones and emails to conduct public 
business. Nevertheless, in response to 
CRA’s request, the county informed 
CRA that it would not produce the 
requested communications because it did 
not provide or pay for phones or email 
accounts for any commissioners

CRA petitioned the district court for a 
writ of mandamus to compel the county 
to disclose responsive public records, 
regardless of whether they were created or 
maintained on private devices. The district 
court denied the writ petition on the basis 
that the records were not open to public 
inspection, within the county’s control, 
records of official county actions or paid 
for with public money. CRA appealed. 

Interpreting the statutory language and 
its previous decision in Las Vegas Metro. 
Police Dep’t v. Blackjack Bonding, Inc., 131 
Nev. 80, 86, 343 P.3d 608, 613 (2015) the 
Supreme Court rejected the district court’s 
reasoning, reversed and remanded.
Records on Private Devices and Email 
Servers Are Open to Public Inspection

The county contended that the 
communications sought by CRA could 
not be deemed public records because 
they were not maintained in public 
offices or open to public inspection 
during office hours within the meaning 
of NRS 239.010(1). The Court disagreed. 
Acknowledging that the statutory 
language was not clear, the Court looked 
at other statutory provisions. Specifically, 
the Court noted language in NRS 
239.001(4), which states: “The use of 
private entities in the provision of public 
services must not deprive members of the 
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public access to inspect and copy books 
and records relating to the provision of 
those services.” Moreover, given that 
a governmental entity has five days to 
resolve a public records request, the 
Court concluded that “NRS 239.010(1) 
cannot be read as limiting public records 
to those that are physically maintained at a 
government location or on a government 
server and are immediately accessible to 
the public during the business hours 
of that governmental entity.” To do so, 
the Court opined, would render other 
statutory provisions meaningless. 

In reaching this conclusion, the Court 
cited two precedents: In Blackjack, the 
Court compelled the production of 
public records that were in the possession 
of private parties. In Reno Newspapers, 
Inc. v. Gibbons, 127 Nev. 873, 876, 885-
86, 266 P.3d 623, 625, 631 (2011), 
the Court required the governor to 
state specific reasons for withholding 
from disclosure emails that were sent 
from a state-issued email account. 
Pointing to this jurisprudence and the 
Legislature’s requirement to construe the 
NPRA liberally in favor of access, the 
Court concluded that the “only logical 
interpretation” of the statute regarding 
public inspection “does not limit what 

qualifies as a public record.”
As a result, the Court explained, the 

“proper question” for differentiating 
public from private records is “whether 
they concern ‘the provision of a public 
service,’” as defined in Blackjack. In 
that the county conceded that the 
commissioners conducted public 
business on their personal devices and 
email accounts, the NPRA’s emphasis on 
government transparency warranted the 
conclusion that their communications 
constituted “the provision of public 
service.” The Court pointed to numerous 
other jurisdictions that agree. 
Records That Can be Generated or 
Obtained by the Commissioners are 
Within the County’s Control

The county also contended that the 
sought-after communications were not 
within its legal custody, as that term is 
defined by NAC 239.041. The Court 
rejected that argument, noting that the 
administrative regulation in question 
only addresses best practices for local 
governments’ records management 
programs  created under NRS 239.125(1). 
The Court was careful not to “conflate” 
the regulation with what constitutes a 
public record under the NPRA. The 
commissioners’ legal custody of  their 
own phones and emails was sufficient to 

make the records subject to disclosure.
Remedy

Importantly, the Supreme Court did 
not order that the requested documents 
be produced. Rather, it concluded only 
that the records maintained on private 
devices and servers are not categorically 
excluded from the NPRA’s scope. The 
Court remanded to the district court 
to: (1) determine whether the requested 
records were made in “the provision of 
public service” and within “the control 
of the county or its commissioners” and 
(2) consider any challenges to disclosure 
of any particular record on the basis of 
privacy or a statutory exemption.

Debbie Leonard is a partner at McDonald Carano 
LLP, where her practice focuses on appeals before 
Nevada’s appellate courts, the Ninth Circuit Court 
of Appeals and administrative agencies.  She served 

as the 2013-2014 Chair of the 
State Bar’s Appellate Litigation 
Section and is Lead Editor of 
the Nevada Appellate Practice 
Manual, 2016 edition.  She is 
also a mediator and Nevada 
Supreme Court settlement 

judge.
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